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LETTERS 


Denial of Justice and the PCA 

President Bookman is right on track 
when he decries the efforts to truncate 
the availability of DNA testing to the 
incarcerated (“Justice Should Never 
Be Denied,” April). Setting artificial 
deadlines to appeal convictions or to 
preserve DNA evidence strikes at the 
root of substantive due process. Those 
set free due to DNA evidence are liv- 
ing proof that the system failed them. 
We lawyers, as officers of the court, 
have the fundamental obligation to 
keep these lines of inquiry open to 
substantiate and justify the existence 
of our independent judiciary. 

A bigger, deeper, and more disturb- 
ing issue regarding the denial of 
justice is the imposition of the district 
courts of appeal as the final arbiter 
in a case (civil or criminal) when the 
DCA issues a per curiam affirmance. 
The DCA judges use their PCA power 
to close the gate to the Supreme Court 
and to deny any further action in a 
case. The Supreme Court likes this 


* method of keeping their workload 


down. In fact, they encourage it, 
and they have stated that they want 
cases to rise to the DCA level and 
no further unless there is a conflict 
to give them subject matter juris- 
diction. As recently as March 30 in 
Jackson v. State and the joined cast of 
Braxton v. State, the Supreme Court 
has re-affirmed their position that 


they like their very limited scope of 
subject matter jurisdiction; they will 
not entertain any case, no matter 
how important the issue may be if 
the DCA issued a PCA; nothing any 
party may do will spur them to rise 
to the judicial occasion and take the 
case, citing their limited jurisdiction 
(putting the rabbit into the hat and 
pulling it out again). They even used 
the case as a vehicle to instruct the 
clerk to dismiss any notices of appeal 
and petitions for discretionary jurisdic- 
tion asserting jurisdiction on similar 
grounds (predicated on a PCA). 

The PCA is a vicious instrument 
used at the sole discretion of the 
DCA to shut the door to any case 
the DCA judges think should not be 
further reviewed. Unfortunately, our 
Supreme Court does not have the sub- 
ject matter jurisdiction to reach down 
and take a case regardless of its legal 
merit, and the Supreme Court does 
not want this power bestowed upon 
it, either. If this isn’t justice denied, I 
don’t know what is. What we have is 
the DCA imposing itself as the court 
of last resort, in actuality usurping 
the Supreme Court in its inherent 
right to review a case, and it’s all so 
very constitutional. 

Our Supreme Court is not supreme. 


LETTERS continued on page 8 


OATH OF ADMISSION TO THE FLORIDA BAR 


The general principles which should ever control the lawyer in the practice of the legal 
profession are clearly set forth in the following oath of admission to the Bar, which the lawyer 
is sworn On admission to obey and for the willful violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United States and the Constitution of the State of 


Florida; 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe to be honestly debatable under the law of 


the land; 


“| will employ for the purpose of maintaining the causes confided to me such means only 
as are consistent with truth and honor, and will never seek to mislead the judge or jury by any 


artifice or false statement of fact or law; 


“L will maintain the confidence and preserve inviolate the secrets of my clients, and will 
accept no compensation in connection with their business except from them or with their 


knowledge and approval; 


“| will abstain from all offensive personality and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which | am 


charged; 


“! will never reject, from any consideration personal to myself, the cause of the defenseless 
or oppressed, or delay anyone’s cause for lucre or malice. So help me God.” 


} 
ie 
! 
} 
| 
| 
i 4 
4 
g 
H 
| 
| | 
Se 
I 
i 
4 


EMPIRE CAN FILE JUDGMENT LIENS WITH 
THE DIVISION OF CORPORATIONS 


It’s simple, we will handle the completion 
of necessary forms and the filing of 
your Judgment Lien for a low fee of 
$15.00 plus costs. 

Empire 


Call Empire Today 
1-800-432-3028 


The first service company to offer 
corporate filing services can now file 
your Judgment Lien with the Division of 
Corporations. Call for details. 


2444 N.W. 7 PLACE 
MIAMI, FL 33127 

FAX 305-633-9696 
www.corporatekits.com 


| 
{ 
{ 
{ 
| 
{ 
q 
“4 
Ky 
S = 


PRESIDENT’S PAGE 


By Alan B. Bookman 


A Few Final Thoughts 


s the saying goes, “I can’t 

believe I ate the whole 

thing.” This past year has 

flown by, more so than 
any other in my life. 

Typically the last President’s 
Page summarizes goals stated, goals 
reached, and goals yet to be achieved, 
as well as words of appreciation. 
This will be no different. 

We came through the 2006 legisla- 
tive session in excellent shape. We 
had success with DNA legislation, 
new judgeships, judicial salaries, 
and the reinstitution of funding for 
the Civil Legal Assistance Act. Kudos 
goes to the Real Property, Probate 
and Trust Law Section for authoring 
anew Florida Trust Code, which was 
adopted by the legislature virtually 
without change. 

In previous pages we discussed 
the citizen surveys conducted by 
the ABA, the Florida and the state 
of Washington bars, the results of 
which revealed a stunning lack of 
knowledge about government, its 
three branches, and the concept of 
checks and balances. As a result, a 
broad-based coalition around the 
state was created and supported by 
the Bar to push for increased civics 
education in Florida middle schools 
to better teach students about our 
unique system of government. 

We visited newspapers through- 
out the state asking them to write 


editorial pages addressing this is- 
sue. Since then, nearly every major 
state newspaper has written an 
editorial offering strong support for 
improving citizen education about 
how our government works, includ- 
ing the court system, and to include 
civics education in the middle school 
curriculum. Getting that education 
early in a student’s career is impor- 
tant so they understand our system 
of government, and the necessity of 
an independent judiciary in giving 
citizens a fair and impartial hearing 


of their grievances. 

As a result of these and other 
efforts, legislation was enacted to 
require a semester of civics in middle 
schools, which is an immense accom- 
plishment. 

The Special Commission to Study 
Paralegal Regulation proposed a new 
Chapter to our Rules Regulating The 
Florida Bar. The commission’s rec- 
ommendation was sufficient to cause 
proposed legislation in this area to 
be withdrawn. The commission was 
composed of paralegals, attorneys, 
practicing legal educators, and law 
office administrators, and they did 
an excellent job working through 
their differences, recognizing the 
issues involved, and coming to a 
consensus. 

We have, through the efforts of 
many Bar members, continued to 
make gains in diversity during 
the year. We have visited as many 
specialty, minority, and voluntary 
bars as possible in the past year. 
On April 28, we held the Bar’s third 
annual diversity symposium, which 
focuses on seeking ways to increase 
opportunities for minority lawyers 
to participate in Bar activities and 
the entire legal system. Our efforts 
are succeeding and we have more 
minority attorneys applying to the 
judicial nominating commission and 
Bar standing committee appoint- 
ments this year than ever before. 


As a result of the Bar’s efforts and those of others, legislation 
was enacted to require a semester of civics in middle schools 


which is an immense accomplishment. 
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The overwhelming majority of our profession are hardworking 
women and men who ethically represent their clients day in 
and day out to the best of their ability and who volunteer in 

their communities and religious organizations. 


This effort must continue, and I am 
confident that it will. 

Your Florida Bar has the greatest 
staff of any state bar in the country. 
From top to bottom they are profes- 
sionals. To Jack Harkness, Paul 
Hill, Vicki Brand, Tina Ruffin, P. J. 
Humphries, Lani Whigham, Dana 
Wood, Francine Walker, Toyca Wil- 
liams, Cheryle Dodd, Jan Pudlow, 
Gary Blankenship, Mark Killian, 
Mary Ellen Bateman, Elizabeth Tar- 
bert, Lori Holcomb, Dawna Bicknell, 
Tony Boggs, Ken Marvin,Mike Tarta- 
glia, Mike Garcia, Kathy Tucker, Dan 
Bennett, Allen Martin, and countless 
others — thank you for everything 
you have done and continually do for 
our Bar. 

Thank you to all chairs and mem- 


bers of the sections, committees, spe- 
cial commissions, and the presidents 
and members of the voluntary bar 
associations — you are the backbone 
of this organization and you do the 
heavy lifting. 

Thank you to the Board of Gover- 
nors — a diverse group of committed 
professionals devoted to making your 
Bar the best it can be. Whatever 
successes have been achieved are 
directly attributable to you. 

Lastly, I want to thank Florida 
lawyers. Yes, we have some bad 
apples that need to be and will be 
weeded out. However, the over- 
whelming majority of our profession 
are hardworking women and men 
who ethically represent their clients 
day in and day out to the best of their 


ability and who volunteer in their 
communities and religious organiza- 
tions. You are The Florida Bar and 
should be proud of it! 

You will be most ably served next 
year by Hank Coxe with Frank 
Angones to follow. With these fine 
gentlemen at the helm, the future is 
exceedingly bright. 

Thank you for giving me the privi- 
lege of serving. I can believe I ate 
the whole thing, and I thoroughly 
savored every bite. 


O- 


ALAN B. BooKMAN 


with the Constitution? 


Coming in the July/August issue of The Florida Bar Journal. 


* Profile of New Bar President Henry M. Coxe III. 
¢ The New Florida Trust Code, Part 1 

* Deconstructing Damages for Destruction of Evidence: Martino Eradicates the 
First-party Tort of Spoliation of Evidence 
* Evaluating Proviso in the State Budget — Is the Florida Legislature Complying 


LETT ERS continued from page 4 


No one in the judiciary wants it to be. 
I haven’t seen The Florida Bar take 
up the flag on this issue. We sorely 
need a constitutional amendment be- 
stowing subject matter jurisdiction 
on the Supreme Court to hear any 
case it wants to hear, allow a party 
to petition for discretionary review, 
and allow a prisoner to petition for 
a writ upon the merits of the case. 
Until our Supreme Court is truly a 
supreme court in jurisdiction and not 
in name only, Florida’s jurisprudence 
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is a bad joke. 
S. Cuerry, Sarasota 


The Science of PAS 

I am so ashamed right now to be 
a member of The Florida Bar. Dr. 
Robert A. Evans’s article (“Treat- 
ment Considerations with Children 
Diagnosed with PAS,” April), par- 
roting long-debunked PAS beliefs 
of Richard A. Gardner, is circulating 
around the country, and jaws are drop- 
ping that we could be this ignorant, and 
this much behind the state of the aca- 


demic and professional discourse. 

Who approved the publication of 
this dangerous and erroneous drivel? 
Do you realize what this has done to 
the status of The Florida Bar Jour- 
nal, or to the perception of others as 
to the professional competency and 
intelligence of Florida family lawyers, 
judges, and custody evaluators? 

I think the Journal editors must 
publish some kind of disclaimer or 
retraction referencing credible aca- 
demic and psychological articles. 
ELizABETH J. Kates, Pompano Beach 
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Annual Reports 


SECTIONS 


AND DIVISIONS 
THE FLORIDA BAR 


Administrative Law 

This year added luster to the ongoing accomplishments 
of the Administrative Law Section. The section’s always 
excellent CLE programs were carried forward by CLE 
Chair Andy Bertron. Andy oversaw our second annual 
Practice Before DOAH program and new executive council 
member Cindy Miller followed, executing the well-received 
half-day Public Utility Law Seminar. We partnered with 
the Appellate Practice Section to jointly present a seminar 
on administrative appeals in early April. Finally, the CLE 
Committee is in the planning mode for our every year-and- 
a-half Pat Dore Conference to be held this fall. This day 
and a half seminar is the foundation of our educational 
efforts. 

The section has had two ongoing projects extending over 
a number of terms. A select committee on the Uniform 
Rules of Administrative Procedure, chaired by Chris Moore, 
undertook a top to bottom review of the rules. There has not 
been a routine review or update of the rules since they were 
adopted in 1997. We completed a comprehensive report of 
recommended changes and supporting rationale during 
this term. We then submitted them to the governor’s office 
for consideration by the governor and cabinet (sitting as 
the Administration Commission). 

This year, the section struggled with issues surrounding 
a certification program recommended by the Government 
Lawyer Section for certification in state and federal govern- 
ment and administrative practice. There was much spirited 
debate on the subject. Ultimately, we reached a compromise 
with the Government Lawyer Section to modify the pro- 
gram, which has now moved beyond the section level. It 
was approved by the Board of Governors and is currently 
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under final consideration by the Supreme Court. 

The Legislative Committee of Bill Williams and ALJ 
Linda Rigot has done an excellent job of culling through the 
thousands of bills filed in the House and Senate to advise 
us of those that impact administrative law. This long-serv- 
ing duo has gained an excellent reputation in assisting the 
legislature and its staff in understanding the intricacies 
of administrative law and administrative procedure. 

Executive council member Cathy Sellers has brought 
spirit and a new focus to our law school outreach program. 
Our former (flagging) efforts to reach law students through 
a writing contest was abandoned this year and funds were 
reassigned to reach students through a variety of methods: 
Student meetings and receptions with administrative law 
judges; providing guest lecturers for law school classes; and 
inviting small groups of students to attend DOAH hearings. 
Since Cathy is an adjunct professor of administrative law at 
both FSU and UF, she is in an excellent position to further 
these programs. With her committee of Sean Frazier and 
Mary Ellen Clark, law school outreach promises to be an 
area of greater success. 

Elizabeth MacArthur has continued to make the section 
proud as the editor of the newsletter with the assistance 
of Mary Smallwood contributing the Appellate Case Notes 
and Mary Ellen Clark compiling our Agency Snapshots. 

Finally, the section took the opportunity for some intro- 
spection at its long-range planning retreat. Discussions 
included the mission of the section, its level of accomplish- 
ment, and barriers to movement. Members took a fresh 
look at the bylaws and recommended a number of changes 
which are pending approval by the Board of Governors. 
The changes emphasize executive council participation 
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The Bar’s sections and divisions are comprised of thousands of 


attorneys who focus a great deal of their involvement in specific areas 


of the law. Section membership is voluntary and membership rates 


are modest. Activities of some of these groups are reported 


in this issue of the Bar Journal. 


and greater flexibility in calling neces- 
sary meetings. The new Nominating 
Committee is designed to ensure 
that executive council members are 
selected based on their participation 
and contributions, and also to reach 
new members who add fresh ideas 
and energy to the executive council. 
DepsoraH K. Kearney, Chair 


Business Law 

The Business Law Section, with 
nearly 4,800 members, had another 
full and productive year thanks to its 


active committees, legislative agenda, 
CLE, and special projects. 
Committees: The substantive law 
committees and chairs of the section 
are antitrust, franchise and trade (Da- 
vid Beyer); bankruptcy/Uniform Com- 
mercial Code (Lisa Schiller); business 
litigation (Kacy Lake); computer law 
(Thomas Sadaka); corporations, secu- 
rities & financial services (Karen Or- 
lin); and intellectual property (Jeanne 
Seawall). The committees review, 
draft, and provide technical input on 
pending business legislation; sponsor 


CLE programs and incorporate CLE 
into their meetings; and publish ar- 
ticles and practice materials in their 
specialized practice areas, both in 
Florida Bar publications and on the 
Business Law Section’s improved Web 
site, www.flabuslaw.org. 

CLE: November’s annual “View 
From the Bench,” organized by Judge 
J. Michael Williamson and the Bank- 
ruptcy/UCC Committee, continues 
to be the section’s flagship CLE pro- 
gram. That committee also worked 
with Stetson Law School to sponsor 
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the first CLE program in Florida 
on the new bankruptcy law amend- 
ments, most of which became effec- 
tive October 2005. We continued the 
section’s highly successful series of 
Lunch‘n’CLE programs, hosted by 
members’ law firms. The business 
litigation committee sponsored the 
annual “Advice from the Experts: Win- 
ning a Commercial Case in Federal 
Court” in May. 

In December 2005, the committee 
held a seminar on the New Florida 
Limited Partnership Act Revisited, 
and at the midyear meeting, the 
Computer/Cyber Law Committee 
sponsored “Electronic Discovery: Ev- 
erything You Always Wanted to Know 
Before It’s Too Late.” 

Special Projects: In addition to 
board certifications in business litiga- 
tion and antitrust and trade regula- 
tion, the Board of Legal Specialization 
and Education has approved intellec- 
tual property certification — thanks 
to the extremely hard work of the IP 
Committee and its subcommittee on 
specialization. I have also formed a 
special committee to study Ch. 517. 
That committee, co-chaired by Pro- 
fessor Stu Cohen of the University of 
Florida Levin School of Law and past 
Chair Greg Yadley, has commenced its 
assignment with the involvement of 
experienced lawyers representing all 
aspects of the affected interests. 

The section, with the assistance 
of former Chair Jim Murphy, suc- 
cessfully argued before the Florida 
Supreme Court for the adoption of 
the ABA model rule to permit screen- 
ing of attorneys within a law firm for 
conflicts under proper conditions for 
purposes of retention where a firm 
lawyer has made an unsuccessful 
“beauty contest” presentation involv- 
ing a possible adverse party. 

The business or complex litigation 
court in Orlando, whose establish- 
ment was due in part to the efforts of 
the section, added a second division to 
supplement the great work being done 
by Judge Renee Roche. The section is 
working with other Florida courts to 
create complex case divisions within 
its existing structure. 

The section’s State and Federal 
Court Judicial Liaison Committee, 
co-chaired by Judge J. William Van 
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Nortwick of the First DCA and attor- 
ney Michael Higer, again cosponsored 
with the National Association for 
State Courts, a full-day conference 
at the Supreme Court in Tallahas- 
see. It was attended by more than a 
dozen general counsel and resulted 
in a great deal of exchange of infor- 
mation and ideas about potential 
improvements to the administration 
of justice in Florida. Five of the jus- 
tices attended, including Chief Justice 
Barbara Pariente, and the general 
counsel of General Motors. 

The section also took an active role 
in the debate before the Bar’s Ethics 
Committee about whether bankrupt- 
cy lawyers should be able to act as 
mortgage brokers in situations where 
his or her Ch. 13 clients are seeking 
to refinance a home. 

I am pleased to report that our 
Membership/Student Relations Com- 
mittee, with the support of our mem- 
bers’ law firms, sponsored receptions 
between law school students and our 
members so the students could learn 
about the section and becoming a 
business lawyer. 

Legislation: The section supports 
a full legislative agenda. This year’s 
projects included supporting clarify- 
ing amendments to art. 9 of the UCC; 
technical assistance on amendments 
to the Florida Trademark Act; and the 
adoption of proposed uniform changes 
to art. 1 of the UCC. 

Retreat and Major Meetings: An 
annual highlight for many members 
of the Business Law Section and 
their families was the section’s an- 
nual retreat in August 2005 at the 
Ritz Carlton Manalapan. The retreat 
combined family fun with committee 
meetings, many CLE opportunities, 
and outstanding speakers. The key- 
note speaker at the welcome dinner 
was Congressman James “Jim” Davis 
of Tampa, and we were honored to 
have Florida Supreme Court Justice 
Harry Lee Anstead as our luncheon 
speaker. Professor Lyrissa C. Barnett 
Lidsky of the University of Florida 
Levin School of Law presented an 
interactive ethics workshop, and 
the section’s committee meetings on 
Friday were filled with attendees. We 
were pleased that Board of Governors 
member and Section Liaison Murray 


Silverstein attended. Our section had 
productive meetings at the Bar’s Jan- 
uary Midyear Meeting. The highlight 
was the entertaining talk by former 
Bar President and U.S. District Judge 
Pat Seitz. 

In conclusion, it has been my ex- 
treme honor to serve as chair of the 
Business Law Section. I soon pass 
the mantle to Diane Noller Wells, 
who will be followed by Rick Gross. 
Of course, my year could not have 
been successful without our former 
section coordinator Alina Cooper and 
her successor Austin Newberry, who 
hit the ground running. 

Mark J. WoLrson, Chair 


City, County and Local 
Government Law 

The City, County and Local Gov- 
ernment Law Section represents the 
interests of those lawyers, both in- 
house government practitioners and 
private practitioners, who concentrate 
in the area of local government law. 
The section has approximately 1,600 
members. 

The section’s annual meeting is 
held each May in conjunction with 
its certification review course and 
annual local government law seminar. 
The 2006 seminar was held in Bonita 
Springs on May 11-13. Many thanks 
to Herb Thiele, who once again “vol- 
unteered” to chair the review course, 
and to Mary Helen Campbell, who 
chaired the annual seminar. Both put 
together a great list of speakers and 
topics about important issues in local 
government law. 

The Paul S. Buchman and Ralph A. 
Marsicano awards are given by the 
section at each annual meeting. Susan 
Churuti, Pinellas county attorney, 
was the 2005 Paul S. Buchman award 
winner, and Robert Ginsburg was the 
winner of the Marsicano award. 

Elections for next year’s officers 
will be in conjunction with the annual 
meeting. Elizabeth Hernandez, city 
attorney for Coral Gables, has been 
nominated as chair-elect. Grant Alley, 
city attorney for Ft. Myers, has been 
nominated as secretary/treasurer. 
Liz is currently secretary/treasurer 
for the section, and Grant is District 
2 representative on the executive 
council. 
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Thanks to the efforts of member 
Pam Dubov, the section renewed its 
contract with the Stetson College of 
Law to continue cosponsorship of the 
Local Government Law Symposium, a 
copy of which is provided to all section 
members. Several recent symposium 
articles are “Agency E-mail and the 
Public Records Law — Is the Fox Now 
Guarding the Henhouse?”; “Adhere 
Resolutely to a Mistake: The Florida 
Taxpayer — Standing Cases”; and 
“Recent Developments in Local Gov- 
ernment Law.” 

Grant Alley oversaw renewal of our 
contract for maintenance and upgrade 
of our Web site, and now we are able to 
post employment positions along with 
case law updates and news of interest. 
Progress continues to be made on the 
lawyer’s desk book. Thanks to Marion 
Radson and Michele Lieberman for 
leading this effort and to all who have 
put so much personal time into updat- 
ing and editing the various subjects. I 
encourage all members to review the 
updates on our Web site, www.locgov. 
org. 

Thanks to Sandy MacLennan for 
organizing the section’s 2005 Public 
Finance in Florida seminar in July at 
the Ritz Carlton in Manalapan. That 
seminar was followed in October by 
the 31st Annual Public Employment 
Labor Relations Forum, cosponsored 
with the Labor and Employment Law 
Section. Many thanks to Mike Grogan 
for his continued assistance in helping 
make this forum a success. The PERL 
Forum will be in Orlando again this 
year at the Rosen Centre Hotel. 

Ken Tinkler oversaw the legal writ- 
ing awards given to law students in 
Florida for articles relating to local 
government law. 

Our newsletter, The Agenda, contin- 
ues to be an important and informa- 
tive communication tool. Publishing 
The Agenda is labor intensive and 
would not succeed without our vol- 
unteer editor, Joe Jarret, Polk County 
attorney. 

Also responsible for the section’s 
success are the dedicated members 
of our executive council, including 
our past chairs who serve as ex of- 
ficio members. Besides chairing the 
many programs of the section, council 
members have provided invaluable 
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assistance and wisdom in helping to 
set goals and priorities. They actively 
participated, even though many of 
them were personally and profession- 
ally affected by the hurricanes that 
struck our state this past year. I would 
also like to express my gratitude to 
Andy Sasso, who has served our sec- 
tion well as our liaison to the Board 
of Governors. 

The person most responsible for 
the continued success of our section 
and its projects is our executive ad- 
ministrator, Carol Kirkland. I cannot 
thank her enough for her assistance 
this past year. 

I am grateful for having the op- 
portunity to serve as chair and hope 
I have left it in as great shape as it 
was in when I began my term. I have 
no doubt Mary Helen Campbell will 
serve us well as incoming chair. A final 
sincere, huge thank you to all section 
members who have helped make our 
section the success it is! 

K. Kaye Co Chair 


Elder Law 

The Elder Law Section continues 
to dedicate itself to addressing the 
rapidly developing legal environment 
that affects Florida’s elderly and 
disabled citizens. The legislative and 
administrative agenda has been filled 
with activities this year. 

Legislative: The section has been in 
a year-round legislative mode, dealing 
primarily with the Medicaid reform 
efforts on both state and federal lev- 
els. The section was able to continue 
with Tom Bachelor as legislative con- 
sultant and added former Senator 
Ken Plante as the section lobbyist. 

The section has continued partner- 
ing with the Academy of Florida Elder 
Law Attorneys in legislative matters 
through its public policy task force. 
The task force is co-chaired by Lauch- 
lin Waldoch and Julie Osterhaut with 
Charlie Robinson, Sherri Kerney, 
Victoria Heuler, John Staunton, 
Chris Likens, Alice Reiter Feld, Scott 
Solkoff, Rebecca Morgan, Michael 
Pyle, and Ira Weisner as members. 
They have given countless hours 
in weekly meetings, drafting and 
analysis of policy and legislation, 
meeting with legislators and com- 
mittees, and providing information 


to the section and others. The task 
force has included administrative law 
attorney Bruce McKibben. The task 
force also receives weekly updates 
from the National Academy of Elder 
Law Attorneys’ (NAELA) lobbyist in 
Washington regarding proposed fed- 
eral changes that affect Florida. All 
have done a superb job of guiding the 
section through challenging times. 

Some of the legislative highlights 
include: 

* 2005 Deficit Reduction Act, signed 
into law by President Bush on Feb- 
ruary 8, 2006, which significantly 
impacts Medicaid and eligibility de- 
termination; 

* 2005 special session of the Florida 
Legislature, focusing on Medicaid; 

¢ Various Medicaid/budget propos- 
als in the 2005 legislature which car- 
ried over to 2006 concerning changes 
to Medicaid in both service delivery 
systems (converting to a managed 
care network) and eligibility deter- 
mination; 

¢ Guardianship and trust reform 
legislation; 

¢ Proposed changes to contracting 
within the service delivery system, 
including both area agencies and 
lead agencies, as well as altering 
mandatory minimum staffing levels 
in health care facilities; 

* Proposals to change Ch. 765 to 
include limitations on the removal of 
food and hydration as a life-prolong- 
ing procedure; 

¢ Administrative rule challenges 
and changes in Medicaid concerning 
spousal refusal, care agreements, and 
redetermination of divisor for calcula- 
tion of penalties for transfers. 

A special thanks goes to Marjorie 
Wolasky for a fine job in participat- 
ing in the proposed trust law changes 
and for her work as liaison to the Real 
Property, Probate and Trust Law Sec- 
tion. 

The section recently added the 
services of a public relations firm to 
assist in legislative matters. Al Roth- 
stein Media Services has provided as- 
sistance in garnering positive media 
coverage for the section’s legislative 
issues, and will continue as a valu- 
able resource in the coming months. 
The section has established some 
media protocols and media training 
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for section leaders, and is organizing 
a speaker’s bureau as part of a long- 
range media plan. 

Administrative: The section’s ad- 
ministrative functions are in good 
hands with a dedicated group, man- 
aged, as always, by section adminis- 
trator Arlee Colman. The executive 
committee members include Scott 
Solkoff, past chair; John Staunton, 
chair-elect; Vice Chairs Emma Hem- 
ness and Linda Chamberlin; David 
Lillesand, treasurer; and Babette 
Bach, secretary. This team is produc- 
tive and I’m proud to be a part of it. 

Substantive Committees: The sec- 
tion’s substantive committees are 
where much work is accomplished; 
whether it’s in legislative bill analysis, 
proactive legislation, or creation of 
CLE topics and materials. The com- 
mittee chairs have again done a great 
job. 

Continuing Legal Education: The 
section continues its tradition of 
excellence and ingenuity in creat- 
ing and presenting continuing legal 
education. Kurt Weiss has worked 
diligently to coordinate our programs. 
This year the section had its annual 
retreat in September at the Registry 
in Naples, chaired by Susan King. 
This well-attended event focused on 
practice management issues. 

The section presented its certifica- 
tion review course during the midyear 
meeting in January and its annual 
public benefits program, which has 
evolved into the most informative and 
well attended program. 

Keeping our commitment to train- 
ing and educating our newest mem- 
bers, the section presented our 
annual fundamentals CLE and 
maintained the very successful men- 
tor program. 

Elder law attorneys are uniquely 
positioned to take part in shaping 
issues and solving problems that af- 
fect every citizen. The active legisla- 
tive agenda recognizes the enormous 
budgetary and societal shift just 
beginning to occur with the aging 
population. This is both an incredible 
opportunity and an awesome respon- 
sibility. We invite you to join us for 
an exciting road ahead as we help to 
create a positive future! 

CHRISTOPHER A. LIKENS, Chair 
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Entertainment, Arts & Sports 
Law 

The 2005-2006 term for the Enter- 
tainment, Arts & Sports Law Section 
(EASL) was outstanding, resulting 
in a higher profile for the section; a 
stronger, more diversified member- 
ship; as well as a greater awareness 
of the importance of entertainment, 
arts and sports law, as this industry 
in Florida continues to develop at a 
rapid pace. 

The Annual Memorial Day Week- 
end Retreat: The year began with the 
section’s annual retreat at the Boca 
Raton Resort and Conference Center. 
The section elected me as chair, John 
Bradley as chair-elect, Laurie Anton 
as secretary, and Rob McNeely as 
treasurer. The retreat was highlighted 
by a half day seminar on the state of 
the entertainment industry. Addition- 
ally, the section’s second annual EASL 
talent showcase was a resounding 
success. We thank past Chair Elliot 
Zimmerman for his efforts in produc- 
ing the showcase. 

Chair’s Midsummer Night’s Recep- 
tion and Membership Drive: In July, 
the section had its summer reception 
and membership drive at Britto Cen- 
tral on Lincoln Road in South Beach, 
owned by the internationally re- 
nowned visual artist, Romero Britto. 
The successful reception included live 
music. 

Committee on Diversity within 
EASL and the Entertainment Indus- 
try: Our committee, chaired by Laurie 
Anton, met during the summer and 
issued a report on the state of diver- 
sity within the section and plans for 
continuing to develop diversity within 
the Bar. We acknowledge the efforts of 
CiCi Hollway, vice president of Para- 
mount Pictures, Los Angeles, who pro- 
vided insights into the development 
of diversity within an entertainment 
organization. 

Chair’s Holiday Reception and 
Membership Drive: In December, the 
section held its holiday reception and 
membership drive, again at Britto 
Central. As with the earlier event, the 
reception resulted in new member- 
ships for EASL. 

The Midyear Seminar on Interna- 
tional Entertainment Law: This semi- 
nar on international entertainment 


law was held during the midyear 
meeting on January 20, immediately 
after the executive council’s luncheon 
meeting. The seminar was chaired by 
David Rogero and featured an entire 
afternoon of expert legal analysis on 
international law and the entertain- 
ment industry. 

The Eighth Annual Entertainment 
Law Symposium and Awards Lun- 
cheon: The section held its nationally 
recognized Annual Legal Symposium 
on the World of Music, Film & Tele- 
vision in Miami Beach. The event 
played to a full house and featured 
a day of panel discussions providing 
in-depth coverage of the law in motion 
pictures, television, music, modeling, 
fashion, and the arts. The Tom Dowd 
Lifetime Achievement Award was pre- 
sented to Herbert A. Granath, chair 
emeritus of ESPN. 

The Symposium Committee also 
recognized three outstanding indi- 
viduals: The Chair’s Award for Ex- 
cellence in the Arts was awarded to 
Bon Jovi drummer, philanthropist, 
and visual artist Tico Torres; the 
Barrister’s Award was given to Harry 
Casey (KC) of KC and the Sunshine 
Band; and the Founder’s Award was 
presented to Florida Music Industry 
Pioneer Henry Stone, founder of TK 
Records. 

In addition to celebrities such as 
Torres and Casey, the luncheon also 
featured local news personalities, in- 
cluding our symposium luncheon host, 
Jessie Alexander, producer and on-air 
cohost of “The Best of South Florida,” 
Julia Yarbough, on-air news anchor 
for WTVJ/NBC-6, and on-air sports 
anchor Ryan Lieber of WPTV/NBC 
5, West Palm Beach. Also featured 
was Helen Teplitskaia, head of the 
Russian-American Chamber of Com- 
merce. 

The symposium was co-chaired by 
Richard Warren Rappaport, Laurie 
Anton, and Darryl Cohen, with as- 
sistance from all members of the ex- 
ecutive council and many others. Our 
moderators for the panels were Marc 
Stollman, John Bradley, Ms. Anton, 
and Mr. Cohen. A poolside reception 
followed. 

The Annual Seminar on Sports 
Law: The EASL seminar on sports 
law was held in Miami on April 28 and 
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was chaired by Alan Fertel and Sylvia 
Krainin. This seminar was exciting 
and informative, covering the world 
of sports law in Florida. 

The Jacksonville Film Festival 
Seminar on Independent Film Mak- 
ing: This fascinating seminar was 
held on May 19 and was chaired by 
Carolyn Herman. The seminar cov- 
ered the world of independent film, 
including legal representation, and 
producing as well as other related 
areas. 

The EASL Web site and Listserv: We 
thank past chairs Steven Eisenberg 
and Elliot Zimmerman for estab- 
lishing the updated and interactive 
Web site at www.easl.info. Our site 
continues to offer many features, 
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including photographs and music of 
section members as well as fascinat- 
ing articles on entertainment. 

In addition, the site features 
several daily news feeds and a new 
listserv to discuss all entertainment 
and sports law-related topics on an 
instantaneous basis. A second listserv 
was created to make announcements 
of upcoming programs and develop- 
ments. We encourage everyone with 
an interest in the fascinating area of 
entertainment, arts, and sports law 
to join EASL and become involved in 
our programs. For further informa- 
tion, please contact Angela Froelich 
at The Florida Bar at afroelic@flabar. 
org. 

RICHARD WARREN Rappaport, Chair 
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Our section is fortunate to include 
almost 100 nonlawyer affiliate mem- 
bers who are environmental and land 
use professionals. They help round 
out many endeavors by supplying the 
technical expertise so important to a 
thorough understanding of complex 
environmental and land use issues. 
Within the section, they have their 
own active committee, chaired by 
Neil Hancock and co-chaired by Chris 
Herin. The affiliates started the year 
with their popular workshop which 
was held before the section’s annual 
update in August. They also put to- 
gether a well-attended session at the 
update which focused on a variety of 
current land use and environmental 
issues from a technical perspective. 

They have also continued the popu- 
lar attorney/affiliate after hours mix- 
ers in Ft. Lauderdale, Tampa, Gaines- 
ville, and Hollywood. The affiliates, in 
conjunction with our CLE Committee, 
are also exploring alternative means 
of providing educational materials. 
One possible alternative, “webinars,” 
are currently being explored as a cost 
effective means of distributing infor- 
mation when timeliness is important 
or the target audience is limited. 

The channels of communication 
with the membership are many. 
Thanks to the efforts of Joe Richards, 
an excellent Web page can be found at 
www.eluls.org. He also oversees the 
listserv, a means of quickly dissemi- 
nating section news. The Reporter, 
edited and kept on schedule by Enola 
Brown, is our newsletter and contains 
not only section news but lead articles 
and agency and case law updates. 

We continue to foster our rela- 
tionship with the ABA’s section on 
environment, energy, and resources. 
Michelle Diffenderfer, our liaison, 
was instrumental in our partnering 
with the ABA to fund a minority fel- 
lowship. This program is designed 
to encourage minority law students 
to study and pursue environmental 
and/or land use law. 

The section’s CLE Committee has 
recently completed a successful pro- 
gram: “Florida Environmental and 
Land Use Law: Hot Topics, Projects 
and Cases,” at the Seminole Hard 
Rock Hotel and Casino in Hollywood. 
The program chairs, Erin Deady and 


James Porter, made special efforts 
to ensure not only the quality of the 
speakers and program materials but 
that the venue would be attractive. 
Efforts are already underway for 
our August annual update at Amelia 
Island. 

We continue to support the public 
interest conference at the University 
of Florida financially and through the 
efforts of the Public Interest Com- 
mittee, chaired by Kelly Martinson. 
Over the years, the section has been 
pleased to see this conference grow. 
This year’s successful conference, 
“Twelfth Annual Public Interest Envi- 
ronmental Conference: In Fairness to 
Future Generations,” featured Robert 
F. Kennedy, Jr. 

We cosponsor or contribute funds 
to a number of respected law school 
programs around the state. This 
year we were pleased to support The 
Florida Coastal Environmental Sum- 
mit 2005 in the Jacksonville area, the 
University of Florida Environmental 
Speaker Series, and the environmen- 
tal forum on Integration of Land Use 
and Water Management in Florida 
and The Law and Policy of Ecosystem 
Services: A Symposium at Florida 
State University. 

Our Access to Justice Committee, 
co-chaired by Nicole Kibert and Kelly 
Samek, seeks to increase the delivery 
of legal services to indigent persons 
and others who are threatened by 
environmental and land use problems. 
Following the successful environmen- 
tal justice seminar offered for Tampa 
Bay legal services providers, they are 
preparing a panhandle environmental 
justice seminar this summer. 

The section continues to support 
the state’s law schools through its 
financial aid for environmental/land 
use moot court participation and the 
Maloney writing contest. The article 
of our latest Maloney winner, “Why 
Classifying a Small-scale Land Use 
Amendment as a Legislative Decision 
Is Not Justified,” was published in the 
April 2006 issue of the Bar Journal. 

The section has published several 
columns in the Bar Journal already 
this year and Marti Collins shoulders 
the unsung task of editing them. 

We supported the efforts of the 
Government Lawyers Section to 
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establish a certification in state and 
federal government and administra- 
tive practice. We see such programs 
as an invaluable means of increasing 
the professionalism of the Bar. 

There is no doubt that the success 
of the section this year is the result 
of the hard work of all our members 
who cared to make a difference. 
Rosert J. Riccio, Chair 


Equal Opportunities Law 

During the past year, due to the 
tremendous efforts of the executive 
council and other section members, 
the section continued its mission of 
increasing opportunities for all of 
Florida’s lawyers. 

Diversity Symposium: This year, 
the section assumed greater respon- 
sibility for the planning of the Third 
Annual Diversity Symposium on April 
27 and 28 at the FAMU School of Law 
in Orlando. This year’s symposium 
was a progress report on the goals 
established in the first symposium of 
increasing diversity in legal educa- 
tion, employment, leadership, and the 
judiciary. Several members served on 
the planning committee and as panel- 
ists. The symposium has become an 
invaluable opportunity to reflect on 
where we have been, where we are, 
where we want to go, and how we plan 
to get there in increasing diversity. 
Many thanks for all of the continued 
support from the Bar’s leadership, 
including President Bookman and 
President-elect Coxe, the Florida 
Supreme Court (the chief justice has 
participated in every symposium), 
the legal community, and all of the 
lawyers who provide their insight and 
experience. Finally, a special thanks 
to Allison Bethel for agreeing to serve 
as co-chair. 

Diversity in Legal Education: The 
section lobbied the ABA to adopt 
a more stringent results standard 
rather than an efforts standard in 
evaluating law schools’ efforts to di- 
versify student bodies and faculties. 
The section created an ad hoc com- 
mittee to review bar exam passage 
rates and make recommendations 
regarding the creation of programs 
to improve passage. One option under 
consideration is the creation of a bar 
study grant program for graduates 
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who plan to practice in Florida. The 
section also participated in the minor- 
ity mentoring picnic sponsored by 
John Kozyak. The picnic was a huge 
success and provided a great opportu- 
nity for networking among members 
of the judiciary, the legal community, 
and law students. Thanks to all of the 
members who supported these efforts 
including John Kozyak, Laurel Isicoff, 
Julie Feigeles, Pamela Guerrier, and 
Harley Herman. 

Diversity in Judiciary: During 
the past year, the section promoted 
increased diversity in the judiciary 
through seminars, newsletter articles, 
and appearances. This spring in Mi- 
ami, in conjunction with several mi- 
nority and voluntary bar associations, 
the section cosponsored a seminar on 
“Running for the Bench in a Diverse 
Community.” The seminar detailed 
the nuts and bolts of running for the 
bench as well as the practical experi- 
ences of several sitting judges. We 
plan to hold additional seminars in 
other locations across the state as well 
as one on the judicial appointment 
process. 

We supported the efforts of the 
Board of Governors to increase di- 
versity among nominees for judicial 


. nominating committees by encour- 


aging diverse applicants to seek 
appointment to the JNC. Finally, we 
advocated increased diversity train- 
ing for judges and court personnel. 

Lawyers with Disabilities Com- 
mittee: The section has created a 
new committee for lawyers with 
disabilities. This new committee 
represents the sole standing Bar 
organization designed to address 
disability issues. One of its goals is 
working to implement the sugges- 
tions and recommendations from 
the Bar’s disability survey as well as 
the Disability Independence Group 
and the Disability Diversity Group. 
A President’s Showcase seminar on 
disability issues will be held during 
the Bar’s annual convention in June. 
Participants include incoming Florida 
Supreme Court Chief Justice R. Fred 
Lewis. 

Thanks to Matthew Dietz and the 
other members of this committee and 
the Disability Independence Group 
for their hard work. 


Bias Elimination CLE: The sec- 
tion, in conjunction with the Member 
Outreach Committee, worked on a 
proposal to include bias elimination 
as one of the mandatory subjects 
covered by the professionalism 
requirement. The creation of a 
mandatory diversity CLE was a 
recommendation from the first di- 
versity symposium and is already 
a requirement in five states. Next 
year, the section will make a formal 
proposal to the Board of Governors 
and the Supreme Court for adoption 
of the requirement. 

I have enjoyed the opportunity to 
serve as chair and I look forward to 
greater achievements in 2006-2007. 
Thanks to the executive council and 
our section administrator, Yvonne 
Sherron, who have worked so hard 
to make the past year such a suc- 
cess. 

ArpYTH WALKER, Chair 


Family Law 

With significant activity on many 
fronts, 2005-2006 has been a progres- 
sive, successful year for the Family 
Law Section. The Legal Aid Society 
of Palm Beach County recognized the 
section’s ground breaking family law 
mentor and child advocacy programs 
with a prestigious award. The mentor 
program provides guidance for non- 
family lawyers representing family 
law litigants on a pro bono basis. The 
chair of the section established the 
child advocacy program to encourage 
every Family Law Section member 
to represent a child on a pro bono 
basis. 

Once again, the section set the 
standard for CLE seminars. In late 
January, approximately 700 lawyers 
and judges attended its certification 
course at Walt Disney World. Tom 
Sasser, Peter Gladstone, and J.J. Dahl 
deserve kudos for their stewardship 
to this fantastic program. In keeping 
with the expectation of excellence, 
the section also produced telephonic 
CLE seminars and a telephonic CLE 
series along with several substantive 
live seminars. The CLE Committee 
continues to create high quality, well- 
attended presentations. 

Magistrate Diane Kirigin and for- 
mer Senator Fred Dudley are spear- 


; 
j 
i 
{ 
| 
| 
. 
| 


The section established the child advocacy 
program to encourage every 

Family Law Section member to represent 
a child on a pro bono basis. 


heading our legislative agenda with 
the dedication of many members of 
the section’s Legislation Committee. 
The section has spent significant time 
on many issues including adoption, 
relocation, and domestic violence. 
The Ad Hoc Child Support Commit- 
tee is at the forefront of the rewrit- 
ing of Florida’s child support laws 
in the legislature. The Timesharing 
Committee, led by Frank Zilaitis, is 
working on a landmark, wholesale 
revision of Florida’s child custody and 
timesharing laws in conjunction with 
the Florida Coalition Against Domes- 
tic Violence, the American Academy of 
Matrimonial Lawyers, and the Florida 
Association of Family and Concilia- 
tion Courts. 

As the year draws to a close, the 
section should be proud of its accom- 
plishments. The section has had the 
benefit of several individuals who 
have worked extremely hard and 
continue to dedicate themselves to 
improving the practice of family law. 
We look forward to bigger and better 
things in the future and encourage all 
family law attorneys to become active 
in the section. 

JORGE M. Cestero, Chair 


General Practice, Solo 
and Small Firm 

The executive council of the General 
Practice, Solo and Small Firm Section 
is constantly working to come up with 
new and better ways to enhance the 
section. We are always mindful that 
membership is strictly voluntary. On 
behalf of the executive council; I thank 
our members for being committed and 
loyal to our section. 

The executive council is composed 
of dedicated individuals who are com- 
mitted to ensuring that the members 
receive, among other things, quality 
educational programs. In further- 


ance of this commitment, the council 
implemented a number of programs 
and operational changes to add value 
to section membership. 

In April 2005, the section spon- 
sored a five-hour ethics program. 
This program was a great success for 
a number of reasons. First, the live 
program, thanks to the assistance of 
section Chair-elect Professor Michael 
T. Olexa and University of Florida 
Professor Monica Elliott, was held 
in Davie at one of the agricultural 
extension offices of the University 
of Florida. This location proved to 
be a hit, providing attendees with a 
very comfortable learning environ- 
ment while the section benefited 
financially from minimal expense. 
Second, and most importantly, the 
live program was free to section 
members and was a nominal cost to 
nonsection members. Third, for those 
section members who were unable 
to attend the live presentation, the 
seminar was offered free of charge 
via CD for several months. Finally, 
nonsection members could purchase 
the CD for $50 which included an- 
nual membership in our section. Wow, 
what a great program! 

In September 2005, the executive 
council implemented another quality 
CLE program that is showing excel- 
lent potential for becoming a huge 
success. The executive council meets 
every few months in different loca- 
tions throughout the state. After some 
of our executive council meetings, the 
section, for the first time, offered free 
one-hour CLE programs to its mem- 
bers from the communities where we 
met. Programs were offered on sover- 
eign immunity, disaster planning, and 
ethical issues related to probate and 
estate matters. These programs were 
well received and appreciated. On 
behalf of the section, I thank executive 


council members Craig Ferrante, Prof. 
Bill Weston, and Peggy Hoyt for their 
hard work in making these programs 
a success. 

One of the sources of anxiety for 
most of the executive council is our 
constant struggle to come up with 
meaningful programs and benefits. — 
This year, in an attempt to eliminate 
our collective anxiety, the executive 
council developed a survey that will be 
presented at all of our programs and 
on the section’s Web site. The survey 
seeks input on issues of importance 
and provides a vehicle for sharing 
concerns with the executive council. 
Additionally, the survey has proven 
excellent for identifying individuals 
who seek to express their commitment 
to our cause by serving on committees, 
presenting at CLE programs, or help- 
ing in other ways. 

In addition to member services, the 
section strives to serve the citizens 
of Florida and those most in need of 
legal services. The executive council 
for the General Practice, Solo and 
Small Firm Section of The Florida 
Bar, like most Americans, was touched 
by Hurricane Katrina. On December 
14, 2005, a check of $1,000 was sent 
to the New Orleans Bar Association 
to help with the recovery effort. In 
the aftermath of Katrina, the New 
Orleans Bar started a program called 
the “Internet Café for Lawyers.” One 
of its goals was to provide displaced 
lawyers with a place where they could 
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go to meet with clients, make phone 
calls, copy documents, and perform 
other basic practice tasks. It was the 
belief of the executive council that 
the Internet Café for Lawyers would 
be especially helpful to lawyers who 
share a special kinship with our sec- 
tion; that is, general, solo and small 
firm practitioners. Consequently, 
the executive council felt that a do- 
nation to this cause would be most 
appropriate. Those affected by the 
hurricane remain in our thoughts 
and prayers. 

Each year the section recognizes 
organizations from around the state 
that deliver pro bono legal services to 
their respective communities. Since 
1990, the section has awarded nearly 
$80,000 in grants to such organiza- 
tions. The executive council, at our 
January 20, 2006, meeting selected 
the following organizations as this 
year’s winners of the L. Michael Rof- 
fino Pro Bono Award: Jacksonville 
Area Legal Aid, Inc., $3,000; Legal 
Aid of Manasota, Inc., $1,000; and 
Gulfcoast Legal Services, Inc., $1,000. 
I congratulate these groups for their 
past success and encourage them to 
continue delivering a much needed 
and appreciated service to our com- 
munities. 

Finally, I would be remiss if I missed 
this opportunity to thank Carol 
Kirkland, who serves as the section’s 
administrator. Carol is a tireless 
worker who is extremely committed 
to helping our section remain one of 
the premier sections of the Bar. Carol 
has mastered the art of being diplo- 
matically charming, yet deferentially 
forceful when prodding, cajoling, or if 
need be, corralling the section’s execu- 
tive council. Carol, thanks for all that 
you do. 

Linziz F. Boaan, Chair 


International Law Section 

The International Law Section is 
made up of 1,059 members, which 
represents an increase in member- 
ship of 62 members since last year. 
The current officers of the ILS are 
John H. Rooney, Jr., chair; Francesca 
Russo-DiStaulo, chair-elect; Edward 
H. Davis, Jr., secretary; J. Brock Mc- 
Clane, treasurer; and Lucius Smejda, 
immediate past chair. The executive 
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committee meets monthly to consider 
proposals for section activities, moni- 
tor ongoing projects, and plan for the 
future. This year, after a series of 
interruptions caused by natural 
events, the section conducted a num- 
ber of activities to further its overall 
goal of promoting the understand- 
ing, application, and development of 
international law. Some events and 
developments warrant particular 
mention. 

The section conducted a successful 
international tax seminar, under the 
supervision of William Newton. The 
section also cosponsored a national 
immigration seminar held in Miami 
in February with the American Im- 
migration Lawyers Association. 

At the midyear meeting, the sec- 
tion held its annual retreat, which 
had been cancelled twice due to hur- 
ricanes. During the well-attended 
retreat, members exchanged ideas on 
how to further the specific goals of 1) 
expanding recognition of the positive 
economic impact that the practice of 
international law brings to our state 
and outreach to chambers of com- 
merce and similar organizations; 2) 
reaching out to the educational insti- 
tutions of the state to create a forum 
for international law scholars that 
will become a resource for the section 
and for the Bar; 3) considering the 
suitability of model legislation spon- 
sored by international organizations 
for adoption by Florida; and 4) the 
rationalization of the section’s bylaws 
to establish a more efficient adminis- 
trative structure and to recognize the 
important noneconomic mission of 
the section in fields of human rights 
and general promotion of the rule of 
law. 

At the midyear luncheon, section 
Board of Governors liaison and presi- 
dent-elect designate of The Florida 
Bar, Francisco Angones, introduced 
our luncheon speaker, Jan Paulsson, 
a partner in the Paris office of the 
Freshfields Law Firm and known as 
one of the world’s premier practitio- 
ners in the field of international ar- 
bitration. Paulsson spoke on current 
trends in international and national 
law, drawing frequently on his vast 
professional experience and refer- 
encing his recently published book, 


Denial of Justice under International 
Law. 

During the midyear meeting of the 
executive council, the bylaws require- 
ment that members attend council 
meetings as an obligation of service 
on the council was noted, as well as 
the intention to enforce that require- 
ment. 

In February, the section sponsored 
with the American Immigration Law- 
yers Association, a very successful 
annual immigration law program that 
attracts a national faculty and audi- 
ence of practitioners. Larry Rifkin 
headed up the section’s participa- 
tion. 

For the second year, the section 
sponsored an arbitration moot com- 
petition in preparation for the par- 
ticipation of Florida law schools in the 
Vis International Moot Competition 
in Vienna, Austria. Held in Orlando, 
it drew a number of distinguished 
Florida practitioners who partici- 
pated as arbitrators, hearing three 
rounds of competition among teams 
from Nova Southeastern University, 
Stetson University, the University of 
Florida, and the University of Miami. 
Penelope Perez-Kelly was chair. The 
team from the University of Florida 
won the competition. 

On May 11 and 12, 2006, the 
section’s International Litigation and 
Arbitration Committee sponsored its 
annual international litigation and 
arbitration update. The event was 
held in Miami and assembled a distin- 
guished faculty of practitioners from 
Florida, the U.S., and abroad. The two- 
day event enjoyed the sponsorship of 
many law firms with international 
practices and lived up to the quality 
of past updates. Nicolas Swerdloff was 
chair. 

A long-standing priority of the sec- 
tion is to replicate the success of ILAC 
in the transactional area. To this end, 
an ad hoc exploratory committee com- 
prised of Miguel Zaldivar and Erika 
Litvak has been established to assess 
interest and to lay the groundwork for 
what we hope will become a stalwart 
of our section. 

Our Legislative Committee has pro- 
moted the passage of bills to address 
gaps in Florida’s statutory regime 
for service of process on corporations 
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and jurisdiction, and will commence 
study of model legislation drafted and 
approved by organizations such as the 
United Nations Commission on Inter- 
national Trade Law and UNIDROIT. 

ILAC also publishes a digest of re- 
cent case law which is fast becoming 
an essential resource for international 
litigators and practitioners in the field 
of international arbitration. Under 
the editorial and administrative guid- 
ance of Ed Mullins and Manjit Gil, the 
section publishes the International 
Law Quarterly. 

In summary, 2005-2006 has been 
a year of building on the accomplish- 
ments of years past, and refinement of 
our mission and goals for the future. 
The ILS is fortunate to have at its 
disposal many hard working and dedi- 
cated members, many of whom work 
tirelessly without the recognition that 
they deserve. 
JOHN H. Rooney, Jr., Chair 


Labor and Employment Law 
The 2005-2006 year was an ex- 
tremely challenging one for the Labor 


and Employment Law Section. At the 
beginning of the year, the Board of 
Governors adopted a series of bud- 
get amendments that significantly 
impacted the sections. Although 
our section opposed these budget 
amendments, they were nevertheless 
adopted. Chief among these budget 
amendments was the increase of the 
BOG’s share of the membership dues 
from $12.50 per section member to 
$17.50, as well as apportioning profits 
and losses for continuing legal educa- 
tion courses between the BOG and 
the sections on an 80 percent to 20 
percent split. 

As a result of the first of these 
changes, the section’s executive coun- 
cil voted to raise its membership dues 
— which had not increased since 1993 
— from $25 per year to $40 effective 
July 1, 2006, to ensure that the section 
will be able to continue providing the 
same level of benefits historically pro- 
vided. Although the executive council 
felt that the benefits of section mem- 
bership were a bargain at twice that 
price, it was nonetheless concerned 


that the raising of membership dues 
could cause a loss of members, at least 
in the short term. Many members are 
public sector attorneys, solo practi- 
tioners, or attorneys who work for 
small firms. These individuals, who 
have contributed so much to our suc- 
cess, are the hardest hit by this dues 
increase because they do not typically 
work for employers who will absorb 
the cost of membership. Currently, 
our section membership stands at the 
healthy number of 2,251; however, 
only time will tell if membership will 
decline. 

Although the section’s decision to 
increase membership dues was an is- 
sue of concern, it was almost entirely 
eclipsed when we addressed the CLE 
splits. Prior to the implementation 
of the new budget amendments, the 
BOG bore all costs for a section’s un- 
profitable CLE programs and reaped 
85 percent of the profits if the program 
was a success. As a result of the bud- 
get amendments, however, over the 
course of a three-year phase-in period, 
each section will reap 80 percent of the 
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profits of all successful CLE programs 
and bear 80 percent of the loss of all 
unsuccessful programs. Correspond- 
ingly, the BOG’s share of the profit 
or loss of a section’s CLE programs 
will be 20 percent. Because under 
the new budget amendments even a 
minimal amount of unsuccessful CLE 
programs could seriously deplete the 
section’s coffers, the executive council 
carefully scrutinized each of its CLE 
programs to maximize attendance 
and profitability. In the process of do- 
ing this, it discovered our section was 
competing for precious CLE dollars 
in our practice area, not only against 
other bar organizations such as the 
ABA, but also against the Young 
Lawyers Division of The Florida Bar. 
Additionally, the Bar had been selling 
our section’s CLE programs online for 
over a year without providing any por- 
tion of the revenue derived from those 
sales. Our section took both issues to 
its board liaison and the Council of 
Sections with mixed results. 

As to the first issue, the Board 
of Governors will allow the YLD to 
continue its basic skills requirement 
courses in the field of labor and em- 
ployment law in competition with our 
section’s CLE programs, despite our 
section’s objection. Nevertheless, the 
YLD has agreed to coordinate with 
our section to minimize the risk of 
both it and our section holding com- 
peting CLE programs in the same lo- 
cations at or around the same time. 

As to the second issue, the BOG has 
promised to provide each section 80 
percent of the net profits of the sales 
of online CLE program sales, and 
has promised to perform an account- 
ing of all online CLE program sales 
and reimburse the sections for any 
revenues that rightfully should have 
been paid to them for sales of online 
CLE programs in previous years. To 
date, however, I am not aware that our 
section has received any accounting 
showing the number of section CLE 
programs sold in 2004 or previous 
years, nor am | aware that our section 
has received its fair share of the rev- 
enues for those online CLE program 
sales in 2004, or earlier. Although I 
personally do not believe that the Bar 
purposefully withheld the sections’ 
share of the revenues derived from 
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the sales of online CLE programs, I 
do feel that the lethargy with which it 
was addressed, and is correcting this 
error, is very disappointing. 

Under the leadership of CLE chair, 
Alan Forst, we have had three profit- 
able and well-attended CLE courses 
and another in early May. Alan has 
done a wonderful job of selecting ex- 
cellent speakers and engaging legal 
topics. 

We have also completely overhauled 
the section’s Web site under the direc- 
tion of our Web site subcommittee 
chair, Marc Snow, who has tirelessly 
worked with a new developer, Elyk 
Innovations, Inc. The new Web site is 
extremely user-friendly and should 
serve as a great resource for our 
members. 

This year I have truly appreciated 
the hard work and commitment of 
all of the section’s officers and execu- 
tive council members. In particular, 
I express my sincere gratitude to 
Steve Meck, Cynthia Sass, Alan Forst, 
and Eric Holshouser for their hard 
work and counsel over a very active 
year. I also want to express my deep 
appreciation to our section adminis- 
trator, Angela Froelich, for her hard 
work and dedication. I look forward 
to working with Cynthia Sass next 
year as she takes the reins as section 
chair. 

F. Damon Kitcuen, Chair 


Practice Management and 
Development 

The Practice Management and De- 
velopment Section, in Bar terms, is a 
small section. With around 800 mem- 
bers, each year we strive to provide 
as much information to our members 
as possible within our budget and as 
staff constraints allow. We are not a 
substantive law section, so our mem- 
bership and our executive council are 
made up of lawyers with diverse expe- 
rience. We also have representatives 
at each meeting from the Association 
of Legal Administrators. We all have 
in common a law practice which we 
have realized is also a business. 

The goal of our section is to help 
our members be better business per- 
sons. In my early years of practice, a 
senior partner came into my office for 
a visit and looked at what I was doing 


— busily setting depositions, order- 
ing transcripts, researching experts, 
and generally engaging in overkill 
on a fairly simple case. He said to 
me “Damon, it is easy to win a case if 
you throw enough money at it. What 
is hard is winning a case efficiently 
for your client.” Better management 
of our “practice” will result in happier 
clients, satisfied employees, more time 
with our families, less malpractice, 
less ethical complaints, and, not the 
least, more money at the end of the 
day. 

This year, in our efforts to bring 
more information to you, we put on 
a fall seminar at the Tampa campus 
of Stetson Law School on time man- 
agement. Dustin Cole presented the 
seminar to over 50 attendees. The 
comments and ratings on the seminar 
evaluation forms confirmed a huge 
success. Many thanks are due to 
Dustin and the seminar chair, Camille 
Iurillo. 

We have for the second year pub- 
lished a newsletter under our editor 
and frequent contributor, Raphael 
Gonzalez. Judging from the many 
positive comments and requests for 
reprinting, the newsletter is hitting 
the mark on what our members want. 
In time, I believe the newsletter 
can expand to become an archive of 
information. Our last newsletter on 
disaster planning should be saved 
and referred to when we are doing 
our own annual hurricane planning 
updates. 

I will continue to include our out- 
of-state, north Florida, and panhandle 
members in as much of our planning 
as we can. We need executive council 
members from all geographic areas 
and will continue to recruit active 
participation and representation. 
We also alerted many of the other 
sections to the problem of paralegal 
certification several years ago and we 
have two former chairs of this section 
serving on the Bar special committee 
addressing the issue. 

Next year under Camille Iurillo’s 
leadership, you can look forward to 
a fall seminar that will focus on em- 
ployment and retention of competent 
legal staff: “Selection Practices for a 
Successful Practice.” Also plans are in 
the works for more frequent newslet- 
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ters. 

I want to thank all of the executive 
council and our board liaison, Jesse 
Diner, for many hours of hard work. 
With a small executive council we 
have accomplished much. This year 
we have added two additional seats 
and I hope all of you will support 
Camille Iurillo in her efforts as 2006- 
2007 chair and Kevin D. Johnson in 
his year as chair in 2007-2008. 

In closing, I would like to say there 
is no time in The Florida Bar’s history 
that the education provided by this 
section has been more needed. The 
challenges to lawyers for efficient and 
affordable delivery of legal services to 
our clients have never been greater. 
Everywhere there are rumblings to 
substitute assistance and guidance to 
our citizens by governmental entities, 
title companies, paralegals, financial 
advisors, hospitals, social workers, 
care managers, and other types of 
consultants instead of traditional 
legal advice. We provide the most 
competent assistance in all of these 
areas, but we are pricing ourselves 


out of market after market. 

Please join the PM&D, get active, 
run for the council, and start con- 
tributing to the solution. We have all 
been part of the problem; but we can 
change with the times. 

Damon C. Guisson, Chair 


Tax 

The 2005-2006 year actually start- 
ed with the section’s first long-range 
planning retreat in over a decade, held 
in conjunction with the annual meet- 
ing in May 2005. Chaired by Mark 
Holcomb, the participants included 
a mix of current officers, past chairs, 
and new tax lawyers. As a result of 
two days of meetings, and with the 
assistance of an outside facilitator, 
the retreat produced a seven-page 
action plan, mostly focused on how 
to generate more active participation 
by section members, as well as to 
increase membership. 

The year itself then rolled right 
into the organizational meeting, held 
once again over July 4 weekend at 
Amelia Island Plantation. Turnout 


was, as always, plentiful, as were the 
monsoon rains, which may have lim- 
ited our outdoor activities, but gave 
all in attendance a greater chance to 
spend time together and work on the 
programs for the coming year. Thanks 
to Mike Jorgenson, Ian White, and all 
who took time to spend the weekend 
with my wife, Terry, and me. Thanks 
to Sam Ullman, one of our distin- 
guished past chairs, and each of the 
new tax lawyers who participated in 
the always well-received Ullman year 
in review. The section got off to a ter- 
rific start, and the implementation of 
the retreat’s action plan looked very 
good. 

Ed Sawyer was named by the nomi- 
nating committee as the chair-elect 
designate, to follow Mark Holcomb 
as chair. Ed, as co-chair of the long- 
range planning committee with David 
Pratt, did a lot of work monitoring and 
implementing the recommendations 
from the retreat. They also looked 
at how the section’s finances could 
be changed in light of the revisions 
made by the Bar’s Board of Governors, 
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The Tax Section made known the 


tremendous amount of tax expertise in 
Florida that can benefit our representatives 
and senators as they deal with the growing 
complexity of the Internal Revenue Code. 


which become effective July 1. 

The section voted to increase our 
dues by $10 to offset the negative im- 
pact to our budget as a result of those 
revisions. The section will be in very 
good hands for the next several years, 
with Mark, Ed, and David working to 
maintain and increase the section’s 
role for all tax lawyers throughout 
Florida. 

Playing an important role in its 
efforts to attract and retain new 
members are our sponsors, who had 
some tremendously good ideas. Their 
offer to host the local lunch meetings 
for the new tax lawyers has been a 
stroke of genius and has helped to 
make those meetings an important 
introduction to the larger world of the 
Tax Section. Their continued input 
and ideas have been invaluable in 
achieving our mutual goal of reaching 
a broader audience of tax lawyers in 
Florida and increasing section partici- 
pation. 

Although the focus has been to 
bring new tax lawyers into the sec- 
tion and keep them active, it was 
agreed that we should not, could not, 
and would not allow the section to 
be an “up and out” organization. The 
continued participation of past chairs 
has always been a key to our success. 
To attract and retain new tax lawyers, 
giving them exposure to Lauren Det- 
zel, Bob Panoff, Jason Warner, Joel 
Bronstein, Lou Conti, Rick Josepher, 
Richie Comiter, and Bill Townsend, to 
name just a few of the former chairs, 
is critical to that goal. Thanks to all 
of the past chairs for their continued 
involvement, particularly Rick Josep- 
her for agreeing to chair the section’s 
first meeting in Washington, D.C., in 
over 10 years. 

The fall meeting was held on Octo- 
ber 14 and 15 in Orlando. The CLE 
program focused on post-mortem 
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planning and included a panel discus- 
sion on the significant amendments 
proposed for the Florida Trust Code, 
led by past chair Don Tescher with 
Bill Lane and David Powell. Thanks to 
Frank Pilote for putting on an excel- 
lent program. 

Executing another recommenda- 
tion from the retreat, there was no 
separate directors’ committee meet- 
ing. Cristin Conley invited the LL.M. 
students from the University of 
Florida to the reception and dinner. 
We made a very positive impression 
on the students and those who will 
remain in Florida to practice will cer- 
tainly become members of the section. 
Finally, I thank Alex Hamrick for his 
efforts as chair. 

After the fall meeting, the section 
had its usual busy year of CLE. Thank 
you to each program chair for your 
hard work, as well as to the speakers 
who put in so much time and effort 
to make these programs such terrific 
successes. 

At the Bar’s midyear meeting in 
January, we once again cosponsored 
with the Health Law Section a full- 
day CLE seminar on issues facing 
physicians and other health care 
providers. This program has been very 
successful, and it was once again a 
winner. Thanks go to Alan Gassman 
as the chair for this program. 

The section cosponsors the Interna- 
tional Tax seminar with the FICPA. 
Held in January in Miami, this is 
one of the most successful programs 
we sponsor every year, and thanks to 
Ozzie Schindler and Mike Rosenberg 
for their tireless efforts every year. 
Mike announced his retirement as a 
chair, and he will be sorely missed. Al- 
though Mike has acted as the co-chair 
from the FICPA, he has always looked 
out for the section’s interests. We look 
forward to his continued involvement 


at whatever level he chooses, and hope 
that his successor from the FICPA will 
continue to work with the section as 
he has. 

The moot court competition was 
held February 9-11 in St. Petersburg. 
Co-chairs John Connery and Pres- 
tin Weidner put together a terrific 
program for the students from 16 
law schools around the country, and 
maintained it as a premier public 
event. Thanks to Harry Teichman for 
stepping in to help write the problem, 
when Hurricane Wilma knocked out 
the office of Fran Sheehy for several 
weeks. Thanks also to Kerry Loud- 
erback-Woods for writing the bench 
brief by which the judges were able 
to prepare for the student’s oral 
arguments. The best team was our 
very own Stetson University School 
of Law, prevailing over Louisiana 
State University. The best oralist was 
Marcus Maples from the University 
of Alabama, and the best brief was 
written by Barry University School 
of Law in Orlando. 

On February 8-10, the section once 
again cosponsored with Deloitte & 
Touche the multi-state tax sympo- 
sium in Orlando. This program was 
new last year and so successful that 
it was a no-brainer to repeat it this 
year. Thanks to past chair “Chief Wil- 
lie” Bill Townsend for his continuing 
efforts in making this a terrific pro- 
gram that draws an audience from 
around the country of business types 
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as well as attorneys and CPAs. Over 
225 attendees got two terrific days 
of programs, including a keynote 
presentation by former Secretary of 
Health and Human Services Tommy 
Thompson, who spoke on the future 
of our country’s health care system. 

At the end of February was the tax 
certification review course, also in 
Orlando. Based on comments from 
attendees at last year’s program, 
changes were made in the hope that 
the oral presentations would better 
prepare those sitting for the exam, 
as well as assist those who are tak- 
ing the course for its overall review of 
the state of tax law. Thanks to David 
Pratt for chairing the program and 
to the faculty members for their time 
and effort in updating materials and 
making presentations. 

Another experiment that has 
turned out better than expected was 
the 75 minute lunch time telephone 
CLE programs. Thanks to Mike Lam- 
pert for pushing this program and 
convincing us that it was worth the 
risk. Thanks as well to the faculty 
for putting together their individual 
programs. Although hurricane Wilma 
played havoc with this schedule as 
well, those in attendance have appre- 
ciated the efforts, and this program 
will surely be continued. 

For several years, the section has 
participated in the annual IRS- 
Southeast Region Liaison Meeting 
in Washington, D.C., held October 
21 and 22. This meeting resulted in 
greater dialogue with the IRS in mak- 
ing corrections and improvements 
to the offer-in-compromise program, 
including a follow up meeting with 
IRS in Washington on November 30. 
For those who practice in the area, the 
changes in the OIC program that are 
likely to come out from IRS will be a 
result of the efforts of this group. 

The annual meeting was held on 
April 21-22 in St. Petersburg. The 
CLE program was co-chaired by David 
Burke and Joel Maser, and focused on 
representing the real estate developer 
and was another top-notch seminar, 
covering topics of prime importance 
to many who deal with these issues 
on a daily basis. 

The meeting culminated with the 
annual tax attorney of the year pre- 


sentation. It was my privilege to honor 
Joel Bronstein of St. Petersburg, 1996- 
1997 chair. Joel’s accomplishments 
were many and his continued support 
of the section has been appreciated. 
One of the primary reasons for this 
honor was Joel’s help in bringing 
back the section’s confidence that we 
can make a difference in the public 
sphere. The “Save the LLC” effort, 
lead by Rick Josepher, was started 
under Joel, and proved to us that 
we could be an influential player in 
the public policy arena. Convincing 
the Florida Legislature to remove 
the corporate income tax from LLCs 
started the ball rolling in many other 
legislative victories, including the 
most recent efforts to rewrite the 
Florida business statutes as part of 
the Re-RULPA effort lead by Greg 
Marks. 

Although the annual meeting 
tends to be the traditional end of a 
chair’s year, the section, for the first 
time since 1993, met in Washington, 
D.C., in conjunction with the ABA 
Tax Section’s annual meeting. On 
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May 4, we hosted a reception for the 
Florida Congressional delegation at 
the Florida House. 

As we have succeeded in Florida, we 
made known the tremendous amount 
of tax expertise that exists in Florida, 
and can benefit our representatives 
and senators (and their tax legisla- 
tive aides) as they deal with the ever 
growing complexity of the Internal 
Revenue Code. Thanks to Rick Josep- 
her, Michael Minton, and David Pratt 
for taking on the lead for this meeting, 
especially Rick’s wife, Lois, for arrang- 
ing a tour of Congress through Rep. 
Clay Shaw’s office. Rep. Shaw also 
provided the keynote speech at the 
reception, introduced by Rep. Mark 
Foley. 

Based on the results of the 2004- 
2005 year, the Tax Section was one 
of a handful sections that would be 
adversely impacted by these changes. 
We continued to lobby quietly with the 
assistance of our Board of Governors 
liaison Bill Kalish. Thanks to his tire- 
less efforts, the Board’s Budget Com- 
mittee has proposed that sponsorship 
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monies received by the sections will 
not be included in the computation of 
the general and administrative “tax” 
imposed by the board. This is a huge 
win for us, and we all owe a debt of 
gratitude to Bill. 

Another milestone this year was to 
re-institute (for the first time since 
2001) the liaison meeting with IRS 
representatives for Florida, which was 
held on June 8, 2006, at the IRS head- 
quarters office in Plantation. Thanks 
to Ted Brill and Marvin Gutter for 
putting this meeting together, and to 
each of the attorneys who attended. 
It is very important that we maintain 
lines of constructive dialogue with 
IRS (as well as the Florida Depart- 
ment of Revenue). 

Finally, it is my sad duty to report 
the August 18 passing of our past 
Chair J. Bob Humphries, who val- 
iantly fought Lou Gehrig’s Disease 
for nearly five years. Bob was my 
mentor at Fowler White, as well as 
the person instrumental in getting 
me involved with the Tax Section. 
His many friends in the section miss 
his “all-FSU, all the time” take on life, 
and we are all a little richer for having 
shared time with him. 

M. Horowitz, Chair 


Trial Lawyers 

It has been an honor to serve as 
chair of the Trial Lawyers Section 
for 2005-06. Through its executive 
council, it has continued to provide 
educational opportunities in various 
substantive areas, to increase profes- 
sionalism, and to protect the right of 
Florida citizens’ access to courts. 

The section has been involved with 
the legislative process with the help 
of its lobbyist, Buddy Jacobs. We 
have continued to lobby issues which 
concern access to courts and other 
issues relevant to trial practice. The 
section has also appeared before the 
Florida Supreme Court to address 
issues pertinent to Amendment 3, 
and in particular, its potential to 
limit access to courts for victims of 
medical negligence by unreasonably 
placing limitations on the attorneys’ 
fees that would be paid by malpractice 
victims. 

The section assisted the efforts of 
many others, which has resulted in 
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a new proposed Rule of Professional 
Conduct. Three members, Randy 
Ogden, Howard Coker, and Tom Mas- 
terson, helped review and analyze 
Amendment 3 issues and assisted in 
drafting a new Rule of Professional 
Conduct to implement Amendment 
3. The section thanks them for their 
hard work and assistance in drafting 
a new rule which has been proposed 
by the Florida Supreme Court for final 
adoption. The rule will permit the 
waiver of Amendment 3 restrictions 
by medical malpractice victims. 

The CLE Committee, chaired by 
Bob Mansbach, has continued to 
provide a variety of CLE courses deal- 
ing with issues of importance to trial 
lawyers: evidence, trial certification 
review, trial advocacy, and discovery. 
The Advanced Trial Advocacy Work- 
shop, held in Gainesville during May, 
continues to provide an opportunity 
for experienced trial lawyers to im- 
prove their advocacy skills with the 
benefit of guidance from some of the 
leading trial lawyers and jurists in the 
state. It also includes participation 
by London barristers, which adds an 
extra aspect of advocacy training not 
available elsewhere. 

The Chester Bedell Mock Trial 
Competition was held again at the 
midyear meeting. Teams from eight 
Florida law schools competed, and 
the competition was won by a team 
from Stetson University. The section 
thanks Eileen Moss and Jonathan 
Lynn who again coordinated the pro- 
gram and spent hundreds of hours in 
making it work smoothly. This pro- 
gram provides an opportunity for law 
students to interact with lawyers and 
judges while participating in mock 
trial competition. 

The Handbook on Discovery Prac- 
tice, which was first published in 1995, 
continues to be updated annually. 
The handbook has been endorsed by 
the conferences of circuit and county 
judges and is required reading in 
Florida courtrooms. 

The section also developed the 
Guidelines for Professional Conduct, 
which have been disseminated to 
lawyers since 1994. These guidelines 
provide directions to lawyers in their 
efforts to zealously represent their 
clients while maintaining profession- 


alism. 

Both the guidelines and the hand- 
book can be found at the Trial Law- 
yers Section Web site (www-flatls. 
org), which has been substantially 
upgraded under the guidance of 
Frank Bedell. Other items of inter- 
est include information about CLE 
programs, membership, discovery 
sanction orders, form releases, and 
The Advocate, the quarterly newslet- 
ter edited by Professor Michael Flynn. 
We continue to be indebted to him for 
his hard work in coordinating and 
editing our newsletter. 

I would like to thank all the mem- 
bers of the executive council who have 
continued to make the members of 
our trial bar among the most highly 
respected in the nation. I would also 
like to thank our section administra- 
tor, Connie Stewart, for all she does 
to make it run smoothly. The leader- 
ship for the 2006-07 year will be in 
the capable hands of incoming Brad 
Powers, and Bob Palmer, chair-elect. 
I am confident their leadership will 
continue the successes of the Florida 
Trial Lawyers Section. 

Mark P. Buell, Chair 


Young Lawyers Division 

The 2005-2006 Bar year has been 
a very successful year for the Young 
Lawyers Division of The Florida Bar. 
Like last year, the fall was filled with 
hurricane hotline-related recruitment 
and service. Although the volume 
this fall was not as great as in 2004, 
the hurricane hotline still provided 
service for hundreds of victims in the 
state of Florida. The Young Lawyers 
Division has already begun the pro- 
cess of recruiting new volunteers for 
the hurricane season of 2006. 

The Young Lawyers Division contin- 
ues to successfully put on the Practic- 
ing With Professionalism Seminar 
and its basic skill level courses. This 
year, the Young Lawyers Division held 
a retreat with various representa- 
tives from government agencies to 
discuss the seminar as it pertains 
to government lawyers, now that 
government lawyers are required to 
take it. The Young Lawyers Division 
Board of Governors is committed to 
making the seminar the best it can 
be. Recent additions to the seminar 
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include information regarding section 
membership, board certification, and 
other opportunities, that generally 
improve the professionalism of the 
Bar. 

The Young Lawyers Division also 
put on several basic skill level courses. 
In an effort to increase the diversity 
of those speaking at Practicing With 
Professionalism and the basic skill 
level courses, the Young Lawyers 
Division has made a concerted effort 
to reach out to the minority bar as- 
sociations and disabled lawyers. The 
efforts have been successful. This 
year’s speakers have been the most 
diverse in history. 

In an effort to reach out to the law 
schools, the Young Lawyers Division 
Board of Governors has put together 
two seminars for law students. The 
first, “Getting Ahead Without Losing 
Your Head,” was presented at various 
law schools across the state during the 
fall semester. The spring presenta- 
tion, “How to Survive the First Year 
of Practice,” was offered throughout 
the state. By the end of this year, the 
Young Lawyers Division will have put 
on two “lunch and learn” seminars 
at most, if not all, of the state’s law 
schools. 

In conjunction with its outreach to 
the law schools, the Young Lawyers Di- 
vision Board of Governors held its first 
ever meeting at a Florida law school 
in March at the University of Florida 
Levin College of Law. This provided the 
board an opportunity to interact with 
the students and faculty at the college 
of law and expose the students to the 
Bar and its young leaders. 


In conjunction with its meeting 
at the university, the Young Law- 
yers Division held its Government 
Symposium, the first of its kind to 
bring together representatives from 
the three branches of government to 
discuss their interaction as it pertains 
to lawmaking. Chief Justice Barbara 
Pariente, General Counsel Raquel 
Rodriguez, and Representative Jef- 
frey Kottkamp engaged in a panel 
discussion moderated by law Profes- 
sor Michael Allan Wolf. In attendance 
at the symposium were law students, 
attorneys, and members of the public 
who were privileged to see this most 
unique and educational dialogue. 

In an effort to increase involve- 
ment in The Florida Bar by young 
lawyers, and in particular, young 
minority lawyers, the Membership 
Outreach Committee put together 
a comprehensive pamphlet called 
“Getting Involved in The Florida Bar 
— A Guide to Sections, Committees 
and Appointments.” This pamphlet 
highlights the various opportunities 
for membership and leadership and 
was produced in both written and 
CD form. It is also available on the 
Young Lawyers Division Web site, 
www.flayld.org. Members of the Young 
Lawyers Division Board of Governors 
have spoken at various organizations 
across the state sharing information 
from the pamphlet and encouraging 
involvement in the Bar. The division 
hopes this resource will be updated 
yearly and be a source of inspiration 
and motivation for law students and 
young lawyers. 

The Young Lawyers Division also 


had its most successful Affiliate 
Outreach Conference to date. While 
meeting in Brevard County, with 
entertainment at the Kennedy Space 
Center, the division held its confer- 
ence with over 70 affiliate members 
in attendance. 

This year, in conjunction with 
the generosity of The Florida Bar 
Foundation, the division awarded 
$30,000 in grant money to its af- 
filiates to put on community ser- 
vice and member service projects 
throughout the state. Additionally, 
the Young Lawyers Division assisted 
14 affiliates in putting on their holi- 
days and January projects, awarded 
10 scholarships, and bestowed eight 
awards recognizing achievements in 
leadership, public service, diversity, 
and quality of life. 

At the upcoming annual meeting of 
The Florida Bar, the Young Lawyers 
Division will again host the Orseck 
Moot Court Competition and, for the 
first time in Bar history, put on a 
5K race to benefit the Florida Skin 
Cancer Foundation. The Hat, Shirt 
and Squirt 5K will not only be a 5K 
race, but will give participants an op- 
portunity to have their bodies checked 
by dermatologists as early detection 
of skin cancer is critical. 

The young lawyers of the state of 
Florida are constantly working to 
make this profession and our com- 
munities better. Wherever there is a 
need, the young lawyers attempt to fill 
it. The 2005-2006 Bar year has been 
another shining example of the good 
the members of the division do. 
JAMIE BILLOTTE Mosss, President 
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Annual Reports 


COMMITTEES 
THE FLORIDA BAR 


Admiralty 

Over the 2005-2006 year, the leadership developed and 
presented several seminars on advanced admiralty law 
for committee members. These seminars enabled those 
attending to obtain continuing legal education admiralty 
certification credits. At the September meeting, Matthew 
Valcourt reviewed the facts, law, and status of Rings v. 
Chatham County, Georgia, then under 11th Circuit ap- 
pellate review. The appellant was later granted certiorari 
review by the 11th Circuit, currently pending. Jacob Munch 
presented an update on admiralty case law, and Joanne 
Foster reviewed the June SEALI case law update on “Hur- 
ricanes — Weathering the Storm.” At the January meeting, 
Barbara Cook presented 2005 federal cases of interest in 
admiralty, including the developing progeny of Stewart v. 
Dutra, 543 U.S. 481 (2005). Ms. Foster discussed maritime 
lien law applied to environmental damage for a vessel on 
the hard. John Thomas enlightened the group on “Yacht 
Charter and the Yacht Time Share Business.” At both 
meetings, Michael McLeod reported on his subcommittee 
proposal for uniformity of local rules among the Florida 
districts. Anyone interested in helping with that effort 
should contact him at mmcleod@seidenlaw.com. 

The committee’s most significant 2005-06 accomplish- 
ment was the development of Admiralty Law 2006 for 
presentation in Ft. Lauderdale on April 27. This is an 
intermediate level seminar produced by program chair, 
Stephen Moon, and steering committee members Kenneth 
Gale Hawkes, John W. Keller III, Demetrios C. Kirkiles, Jef- 
frey J. Munch, Alan S. Richard, John H. Thomas, Roger A. 
Vaughan, and Rebecca Watford. The program was awarded 
7.0 admiralty and maritime CLE attendance credits. The 
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committee is to be congratulated for its hard work and 
determination. 

Thanks to Demetrios C. Kirkiles, the committee now has 
an e-mail list of all members which permits direct commu- 
nication on various issues and upcoming events and rapid 
response. Demetrios is the gatekeeper of the list and may 
be contacted at dkirkiles@bellsouth.net. 

Through its chair, the membership made a proposal of 
three educational seminars to the President’s Showcase for 
the 2006 Florida Bar Annual Meeting. Unfortunately, none 
were selected. Matthew Valcourt also made a presentation 
to the Palm Beach County Bar Association on Maritime 
Security and Recent Legislation, Maritime Transportation 
Security Act. 

Barsara K. Cook, Chair 


Advertising 

The Standing Committee on Advertising is responsible 
for advising members of The Florida Bar on permissible 
advertising and marketing practices. The committee, which 
meets monthly, reviews appeals of opinions issued by 
staff counsel, offers guidance to staff in evaluating lawyer 
advertisements, makes recommendations regarding rule 
changes, and provides guidance to Bar members concerning 
both the substantive and procedural requirements of the 
advertising rules. 

The committee advises on the substance of the adver- 
tising rules through a variety of different methods. An 
in-depth analysis of the filing requirements, substantive 
regulations, and committee interpretations are provided by 
the committee’s Handbook on Lawyer Advertising and So- 
licitation (6th ed., 2004), which is regularly updated by Bar 
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Committee membership 


offers concentrated 


information and 
education as well as 
providing a forum for 
lawyers who share 
similar interests in a 
specific legal field. 
Reports from some of 
those Bar committees 
are published in the 
following pages. 


staff and is posted on the Bar’s Web 
site for easy access. The handbook has 
been updated by Bar staff with the in- 
put of the committee to reflect recent 
amendments per Rules Regulating 
The Florida Bar —Amendments, 875 
So. 2d 448 (Fla. 2004). 

The committee, through its staff, 
continues to publish a column in The 
Florida Bar News from time to time, 
titled “Advertising Updates.” Articles 
have explained the most recent revi- 
sions to the advertising rules and pro- 
vided information regarding recent 
opinions of the Board of Governors 
and the committee regarding adver- 
tising. The committee further updates 
the Bar’s Web site with new material 
and information when needed in order 
to provide as much information as 
possible to assist members in compli- 
ance with the attorney advertising 
rules. 

The committee has been active in 
assisting other Bar committees this 
year and continues to serve in an 
advisory capacity to the statewide 
grievance committee on lawyer ad- 
vertising, assisting the grievance 
committee in understanding the 
advertising rules and the advertising 
review process. Three members of the 


committee, Shane Munoz, John Bales, 
and John Remsen, also participated 
in the Bar’s recent Advertising Task 
Force 2004, which made a number of 
recommendations for rule changes 
to benefit Bar members, resulting in 
filing some proposed new advertising 
rules and proposed revisions to exist- 
ing rules with the Florida Supreme 
Court in December 2005. These rules, 
if approved by the Florida Supreme 
Court, propose, among other things, 
to eliminate the requirement for the 
hiring disclosure in print ads and to 
eliminate the size requirement for 
disclosures in advertisements. The 
proposed changes seek to make the 
Bar’s advertising rules easier to un- 
derstand and to follow. 

By far the most time consuming 
task of the committee this year, as 
in past years, has been reviewing 
advertisements filed by members of 
The Florida Bar to determine whether 
they comply with the advertising 
rules. The committee reviews deci- 
sions of its staff regarding lawyer 
advertisements if the staff’s interpre- 
tation of a particular rule or advertise- 
ment is appealed by an advertising 
attorney. Advertisers can appeal deci- 
sions of the committee to the Board of 


Governors if they wish to do so. The 
committee also provides guidance to 
its staff and advertisers, pursuant to 
requests, to foster compliance with the 
rules and to permit advertisers to ac- 
complish their legitimate advertising 
goals. Due to the increased volume 
and complexity of advertising appeals 
this year, the committee increased the 
duration of its monthly meetings and 
scheduled at least two additional spe- 
cial meetings to accommodate appeals 
filed this year. The committee works 
hard to apply the advertising rules 
fairly to all types of advertisements 
and to balance the rights of advertis- 
ers with the needs and concerns of the 
public. 

The committee has also provided 
advice and information as requested 
by the Bar’s Attorney Web site Task 
Force, which is considering issues 
regarding attorney Web sites and 
whether they should be subject to the 
Bar’s advertising review. 

The Standing Committee on Adver- 
tising is made up of nonlawyers as 
well as lawyers. We believe that this 
has contributed substantially to our 
work and our broad perspective on 
advertising and marketing. I would 
like to thank each of our committee 
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members, John Bales, Shane Munoz, 
John Remsen, Dr. Merlin Langley, 
Renee Gorman, and Sharon Barnett 
for their tremendous contribution. 
Finally, the committee thanks our 
board liaison, Dominic Caparello, 
who has been an active participant 
in our work this year, DEUP Divi- 
sion Director Mary Ellen Bateman, 
and our hardworking staff headed 
by ethics counsel, Elizabeth Tarbert. 
Without the participation and hard 
work of these individuals, the busi- 
ness of this committee could not be 
accomplished. 
Ha.tey B. Lewis III, Chair 


Animal Law 

The Animal Law Committee, the 
newest of the Bar’s substantive law 
committees, is in its second full year. 
After provisional approval by the 
Program Evaluation Committee in 
late 2004, the committee was granted 
permanent status the following sum- 
mer by a large majority of the PEC. 

The committee recognized that 
its subcommittee structure from the 
provisional year no longer fit its sta- 
tus as a permanent committee and 
so reorganized in mid-2005, paring 
down from five subcommittees to two. 
Currently the two standing subcom- 
mittees are education and community 
involvement, respectively chaired by 
Sandra Wolkov and Heather Vele- 
nau. 

The current membership is 78 
and comprises attorneys from all 
disciplines of law in all areas of the 
state. The January 20 meeting had 
an attendance of 17. A comprehensive 
full-day CLE program will be offered 
to the membership of the Bar at its 
annual convention in Orlando this 
month. All potential attendees could 
not be accommodated due to space 
limitations, and the committee takes 
this as recognition that there is a 
strong interest in this growing field 
of substantive law among practicing 
Florida attorneys. A second full-day 
symposium is currently planned for 
the 2006 annual meeting with crimi- 
nal and civil areas among the topic of- 
ferings. Subcommittee Chair Sandra 
Wolkov has once again put together 
a lively, informative educational pro- 
gram and has worked tirelessly to 
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coordinate this offering. 

The committee, wishing to capital- 
ize on what we perceive to be a very 
significant interest by the Bar mem- 
bership, is interested in sponsoring 
smaller-scale CLE presentations on 
focused topics in animal law in several 
venues throughout the state, but has 
been limited by budgetary restraints. 
We are exploring methods to overcome 
these constraints, since education of 
Florida attorneys on the current state 
of animal law in Florida and develop- 
ing trends throughout the nation has 
been identified by the committee as a 
main focus. 

The membership has expressed a 
desire to create an award to recognize 
one individual each year who has done 
an outstanding job to raise aware- 
ness regarding animal law issues or 
furthered the growth of animal law in 
Florida. Members of the Community 
Involvement Subcommittee are in 
the process of developing criteria for 
nomination, a voting process, and a 
timetable for announcing and making 
the award (likely in conjunction with 
the annual convention). The exact 
nature of the award itself is under 
consideration by this subcommittee, 
as is the exact title of the award with 
several under active consideration. 

Phyllis Coleman, a member since 
inception and professor of law at Nova 
Shepard Broad Law Center, taught 
the first animal law course at that 
facility during the winter of 2005. 
This mirrors the growth of animal law 
course offerings at many law schools 
both within Florida and throughout 
the U.S. The ABA, recognizing the 
growing importance of the field of 
animal law, has recently approved a 
national animal law committee, which 
resides within the Tort and Insurance 
Practice Section of the ABA. 

Cyril Toker, Jacksonville, and I 
are working on a project to survey 
all practicing members of the Bar 
to determine the current extent and 
nature of animal law cases referred 
to attorneys by Florida citizens. This 
information may help to quantify the 
“landscape” of Florida animal law 
issues faced by practitioners. Our 
current level of enthusiasm has been 
tempered by budgetary constraints in 
our provisional year and our first full 


operational year 

The committee seeks the active 
involvement of all of its present mem- 
bers and the interest and inquiry of 
future potential members. 
FreED L. CoHEN, Chair 


Antitrust and Trade 
Regulation Certification 

The Antitrust and Trade Regulation 
Certification Committee can report 
an extremely successful recruiting 
year with many of the “cream of the 
crop” in antitrust and trade regula- 
tion applying for certification. In De- 
cember 2003, the Board of Governors 
unanimously approved amendments 
to Rule 6-22, designed to encourage 
experienced antitrust practitioners 
to become certified by clarifying the 
committee’s expectations regarding 
an applicant’s knowledge, skills, and 
experience in antitrust and trade reg- 
ulation. The amendments also offered 
a limited opportunity for antitrust 
practitioners with 20 years or more of 
relevant experience to apply for cer- 
tification without taking an examina- 
tion. Specifically, Rule 6-22.3(a)(3)(e) 
was amended to provide for an exemp- 
tion from the examination portion of 
the certification process for applicants 
who have “been substantially involved 
in antitrust and trade regulation law 
for a minimum of 20 years” and “who 
apply within 2 years of the effective 
date of the approval of this exemption 
and meet all other requirements for 
certification.” 

The two-year “window” for a 20- 
year-plus attorney to apply for certifi- 
cation and waive the exam ended Sep- 
tember 30, 2005. After an extensive 
notification program, utilizing various 
Florida Bar and ABA listservs as well 
as The Florida Bar News, the commit- 
tee is happy to report that 12 seasoned 
lawyers have applied for certification 
along with the waiver of the examina- 
tion requirement. Another lawyer has 
applied to take the exam in May. The 
committee has recently preliminar- 
ily reviewed these applications and, 
where necessary, has sought clarifi- 
cation to ensure compliance with the 
“substantial experience” requirement 
of Rule 6-22. We are hopeful that a 
majority of the applicants will be de- 
termined to meet all the requirements 
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for certification. 

In the meantime, given the out- 
standing response, in November 2005, 
the committee presented a proposal 
to the BLSE to extend for another 
two years the examination waiver for 
attorneys with more than 20 years 
experience in antitrust and trade 
regulation. The proposal was made 
to ensure that we had provided as 
much time as possible for otherwise 
qualified practitioners, who were 
within or near the 20-year practice 
requirement, to apply for certification, 
without sitting for the examination. 
The BLSE unanimously approved 
the extension request, and in Febru- 
ary 2006, the Board of Governors 
approved the proposal. Therefore, the 
examination waiver will be available 
to qualified applicants through the 
2007 application filing cycle. 

Finally, in July 2006, six of the nine 
members of the original Antitrust and 
Trade Regulation Certification Com- 
mittee, including myself, will rotate off 
the committee. To each of my current 
colleagues, I express my deep appre- 
ciation for their hard work, dedication, 
and persistence put into achieving our 
goal of making antitrust and trade 
certification a highly sought-after 
objective for qualified practitioners 
in our state. We have succeeded in 
attracting the field’s best and the 
brightest, and, as a result, leave the 
antitrust and trade certification pro- 
cess with a firm foundation for future 
committee members to build. 
Patricia A. Conners, Chair 


Appellate Court Rules 

This year presented exciting devel- 
opments within the Appellate Court 
Rules Committee (ACRC), including 
the proposal of several significant 
amendments to the Appellate Rules 
of Procedure, and the creation of two 
special subcommittees: The original 
proceedings subcommittee to address 
issues unique to original proceedings; 
and the subcommittee on electronic 
filing and service to address devel- 
oping issues as Florida courts move 
toward electronic filing. 

The ACRC also proposed several 
fast track changes to the appellate 
rules, which the Florida Supreme 
Court adopted. The Supreme Court 
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adopted the ACRC’s proposed amend- 
ment to correct an apparent scriven- 
er’s error in Florida Rule of Appel- 
late Procedure 9.160. The court also 
adopted the ACRC’s recommendation 
to amend Florida Rule of Appellate 
Procedure 9.420(d), to require at- 
torneys to include within certificates 
of service a specific reference to the 
party each attorney represents. In re: 
Amendments to Florida Rules of Ap- 
pellate Procedure 9.160 and 9.420(d), 
919 So. 2d 431 (Fla. 2006). 

This year was originally intended to 
be a reporting year under the Florida 
Rules of Judicial Administration. The 
ACRC was in the process of finalizing 
preparations of the necessary materi- 
als, had obtained approval from the 
Board of Governors for its proposals, 
and had published its proposed rules 
amendments, when, on November 3, 
2005, the court issued In re: Amend- 
ments to the Rules of Judicial Admin- 
istration, 915 So. 2d 157 (Fla. 2005), 
which changed the reporting cycle for 
the ACRC to 2008. Because the ACRC 
already had begun the rules amend- 
ment process, the ACRC obtained 
leave to file its proposed rule amend- 
ments out of cycle with the Florida 
Supreme Court. The following pro- 
posed rule changes are now pending: 
Rule 9.120(d), relating to the require- 
ment for jurisdictional briefs when a 
district court certifies a case to the 
Florida Supreme Court as presenting 
a conflict or question of great public 
importance; Rule 9.130(a)(3)(C)(ii), 
clarifying the rights of appeal from 
a nonfinal order on writs of replevin, 
garnishment, and attachment; Rule 
relating to appeals 
from nonfinal orders determining the 
right to child custody in dependency 
and termination of parental rights 
cases; Rule 9.130(a)(5), clarifying 
that rule by referencing the right to 
immediate review of any authorized 
motion for relief from judgment; Rule 
9.146(b), clarifying who may take an 
appeal under that rule and confirming 
that the rule does not provide a basis 
for independent appellate jurisdic- 
tion beyond those orders specified in 
Rule 9.130; Rules 9.180(e), (f)(5)(A), 
(g\(3)(A) and (D), relating to work- 
ers’ compensation proceedings; Rule 
9.200(a)(2), regarding treatment of 


orders in dependency and termina- 
tion of parental rights cases; Rule 
9.200(b)(2), requiring court reporters 
to include an electronic version of each 
transcript for the record on appeal; 
Rule 9.210(a)(5), increasing the page 
limitations for answer briefs on cross 
appeal; Rule 9.300(d)(10), eliminating 
the separate request to toll time in the 
Supreme Court; and Rule 9.370(c), re- 
lating to amicus filings in connection 
with original writ proceedings. 

The ACRC also faced a unique 
challenge this year when Planned 
Parenthood of Southwest Florida 
served its comments and objections 
to Florida Rule of Appellate Procedure 
9.110(n), which the Florida Supreme 
Court sua sponte promulgated. In re: 
Amendments to the Florida Rules of 
Juvenile Procedure, 907 So. 2d 1161 
(Fla. 2005). Following the amendment 
to the Florida Constitution regard- 
ing notification to parents by minors 
seeking a termination of pregnancy, 
the Florida Legislature enacted the 
Parental Notice of Abortion Act. FS. 
§390.01114 (2005). The statute pro- 
vides for a right of immediate review 
if a trial court denies a petition for 
waiver of the notice requirement 
and requests the Florida Supreme 
Court to adopt necessary rules and 
forms facilitating such review. F‘S. 
§390.01114(5) (2005). Upon being 
served with Planned Parenthood’s 
comments and objections, the ACRC 
endeavored to provide its collective 
thought process regarding Planned 
Parenthood’s submission and the 
new rule. Following extensive work 
by the family law subcommittee and 
a lengthy meeting of the full ACRC, 
the ACRC proposed changes to Rule 
9.110(n) to clarify whether the district 
or circuit court clerk is responsible 
for providing a copy of an opinion to 
a minor and specifically indicating 
that a minor has the right to file a 
brief or request oral argument in 
connection with such a proceeding. 
The committee also created a form 
notice of appeal and advisory notice 
to minors explaining the appellate 
process. The Supreme Court held oral 
argument on the various proposals 
on March 9, 2006, and the results of 
that proceeding and the submissions 
remain pending. 
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I have been proud to be part of 
the process that resulted in several 
changes, both internally and with re- 
spect to proposed amendments to the 
Florida Rules of Appellate Procedure. 
I am extraordinarily grateful to the 
hard work of all of the ACRC members 
who dedicated their time and energy 
to make this such a rewarding process. 
I am particularly thankful to Vice 
Chairs Edward M. Mullins and Kristy 
J. Gavin, Secretary Steven L. Bran- 
nock, and the subcommittee chairs: 
Robert D. Pritt, administrative prac- 
tice rules; Brandon S. Vesely, amicus 
rules; Robert E. Biasotti, appellate 
record rules; Edward G. Guedes, civil 
rules; Susan O. Hugentugler, criminal 
rules; Frances H. Toomey, family law 
rules; John S. Mills, general rules; 
Natalie J. Carlos, orientation; Kath- 
leen O’Connor, original proceedings; 
Judge John J. Lazzara, workers com- 
pensation; John G. Crabtree, special 
subcommittee on electronic filings 
and service; and Lucinda A. Hofmann, 
who served as both internal operating 
procedures subcommittee chair and as 
our parliamentarian. Finally, I am es- 
pecially thankful to Joanna A. Mauer, 
the Bar liaison to the ACRC, and who 
spends countless hours assisting the 
officers and executive subcommittee. 
I have been honored to have served as 
chair. 

JACK R. Chair 


Appellate Practice Certification 
Throughout the year, the commit- 
tee was involved in the evaluation 
of applications for certification and 
recertification to ensure compliance 
with the rules governing standards 
for certification of a board certified 
appellate lawyer. As set forth in the 
rules, “The purpose of the standards is 
to identify those lawyers who engage 
in appellate practice and have the 
special knowledge, skills, and profi- 
ciency, as well as the character, ethics, 
and reputation for professionalism, to 
be properly identified to the public as 
certified appellate lawyers.” Where 
necessary, additional materials were 
sought to examine each applicants’ 
qualifications for board certification. 
We are grateful to all Florida Bar 
members who assisted in this process 
by responding to our peer review re- 


quests. 

The committee’s activities primarily 
focused on the time-consuming task 
of drafting the examination, which 
is a combination of multiple choice 
and short and long essay questions. 
The examination tests the knowledge 
expected of an experienced appellate 
practitioner in Florida and the ability 
to apply that knowledge to a variety of 
fact patterns that would be expected 
in practice. The committee strives to 
prepare questions which focus on is- 
sues of appellate practice, rather than 
underlying substantive law. In addi- 
tion, the committee is working on rule 
amendments to clarify the necessary 
qualifications for appellate certifica- 
tion. All proposed amendments will 
be submitted to the Board of Legal 
Specialization and Education and the 
Board of Governors for approval. 

The number of board certified ap- 
pellate attorneys in Florida rose to 
146 in 2005 with 17 approved to sit 
for the 2006 examination and 12 tak- 
ing the test in March. The upcoming 
grading of the exam will be conducted 
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applying holistic principles. There are 
25 attorneys eligible for recertifica- 
tion in 2006. The next examination 
is scheduled for March 2007. 

We encourage all appellate practi- 
tioners to apply for appellate certifi- 
cation as recognition of excellence in 
appellate practice. 

I sincerely appreciate the hard work 
of the committee which has graciously 
given their time and talent in a con- 
tinuing commitment to excellence in 
appellate practice. I especially want to 
thank Carol Vaught for her invaluable 
service as our certification specialist. 
JUDGE WILLIAM D. Patmer, Chair 


Aviation Law Certification 

Since the certification of aviation 
law in 1996, there has been a steady 
stream of attorneys seeking certifica- 
tion. To date, 31 Florida lawyers have 
become certified in this growing area. 
Aviation law certification includes 
such diverse areas as aviation trans- 
actions, aviation tort issues, space 
law issues, government enforcement 
programs against airmen, mechanics, 
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maintenance facilities, and airports, 
aviation employment law issues, and 
others. Members of the committee are 
among the most competent practitio- 
ners in these areas in the state and 
have contributed significantly toward 
its goals. 

This year the certification examina- 
tion was revamped to make it harmo- 
nious with recent events and changes 
in the law. The committee encourages 
all Florida attorneys whose practice 
involves one or more of these areas 
to apply for certification. 

Stuart A. GoLpsTEIN, Chair 


Board of Legal Specialization 
and Education 

The Board of Legal Specialization 
and Education has pursued a mission 
of creating awareness and encourag- 
ing participation in the certification 
program while enhancing the quality 
and professionalism of members of 
The Florida Bar who have the experi- 
ence and expertise to become Florida 
Bar board certified lawyers. 

We owe considerable gratitude 
to President Alan Bookman for his 
commitment to board certification 
and his enthusiasm in conveying 
its value. His leadership, along with 
the unparalleled dedication of Com- 
munications Committee Chair Judge 
Ralph Artigliere, and the talented 
and energetic efforts of our public 
relations consultant, Lisa Garcia, 
has raised the prominence of board 
certification and its value as a career 
achievement. 

There have been many exciting ad- 
vancements and others are underway. 
The Justice Harry Lee Anstead Award 
is presented annually to a board cer- 
tified lawyer or judge for exemplary 
professionalism, excellence, character, 
and commitment to the certification 
program; board certification has 
a greater presence at Florida Bar 
meetings, including a BLSE-hosted 
reception open to all Bar members 
interested in learning more about 
certification. For the first time we will 
present a seminar during the annual 
convention titled “Polish Your Prac- 
tice: Integrating Technology, Quality 
of Life, Professionalism and Board 
Certification.” Capstone, the electronic 
newsletter for certified lawyers, has 
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grown to provide news and resources; 
we continue our outreach to consumer 
reporters and editors statewide to 
facilitate interviews, public service 
announcements, and consumer sto- 
ries, including distribution to all 
Florida Hispanic print, television, and 
radio outlets. Informational brochures 
have been improved. The Bar’s Young 
Lawyers Division helped facilitate 
an increased presence for board 
certification at Practicing With Pro- 
fessionalism seminars mandated for 
young lawyers. We have also increased 
engagements before inns of court and 
voluntary bar associations, and we are 
proud to announce the commitment of 
certified lawyers to support and assist 
the Florida Supreme Court initiative 
to provide civics education teaching 
materials for lawyers and judges. 

Aside from its promotional focus, 
the BLSE, through its 16 members, 
171 certification committee members, 
and 17 staff, has multifaceted respon- 
sibilities. In addition to managing 
the certification program, it oversees 
members’ compliance with the con- 
tinuing legal education requirement 
and basic skills course requirements 
and the accreditation of thousands of 
CLE programs and activities. Chapter 
6 of the Rules Regulating The Florida 
Bar and BLSE policies set forth the 
duties of the board, its committees, 
and staff. 

Expansion of certification, both in 
available areas and number of mem- 
bers, continues to be a goal of the 
BLSE. During the past year, two new 
practice areas received the board’s en- 
dorsement and are on track for review 
by the Supreme Court of Florida. An- 
ticipating approval, eligible members 
will be able to apply for certification in 
the areas of intellectual property law 
and state and federal government and 
administrative practice before the end 
of 2006 and be tested in early 2007. 
Proponents have also approached the 
board this year for certification in 
subrogation law, education law, and 
information security law. As with all 
new proposals, the board carefully 
weighs the practical considerations 
of administration along with the de- 
gree of member interest and public 
benefit. 

Under the direction of the Supreme 


Court, the BLSE has an obligation 
both to the public and to the Bar to en- 
sure the certification review process is 
administered fairly and consistently. 
Over 4,000 certificates have been is- 
sued and many more lawyers are in 
the process of applying and qualifying 
by taking an examination. To become 
board certified, applicants must meet 
rigorous, but attainable, standards: 1) 
A minimum of five years in practice; 
2) substantial involvement in their 
respective legal specialty during that 
period of practice; 3) CLE hours in the 
practice area within the three years 
prior to application; 4) passage of a 
comprehensive examination; and 5) 
an unblemished disciplinary record 
including positive references through 
confidential and comprehensive peer 
review. 

The certification committees care- 
fully review applicant qualifications 
under the rules set forth by the Su- 
preme Court. If a committee recom- 
mends denial, the BLSE’s Standards 
Committee, under the experienced di- 
rection of David Cook, is the first level 
of review. The Standards Committee 
then meets with the board to discuss 
the recommendation and the content 
of the file. The review process strives 
to give applicants as much informa- 
tion as possible about the basis for 
denial, while protecting confidential 
peer review and the program’s integ- 
rity. 

Professionalism has been the focus 
of the certification committees and 
BLSE, and is an important criterion 
for certification as is technical com- 
petency. Sadly, we have had several 
occasions this past year to reject re- 
certification applications by lawyers 
who have been in practice a number 
of years based upon poor peer review 
relating to professionalism. It is our 
duty to insist upon and maintain the 
high standards of professionalism 
required of certified lawyers, and in 
so doing, we have declined to recertify 
those lawyers whose conduct does not 
meet those standards. 

Under the capable leadership of 
Robert Feldman, our Rules and Poli- 
cies Committee has also had an ac- 
tive year. Our rules and policies are 
under constant revision and through 
the work of this committee, they are 
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carefully scrutinized. 

Ideas for change and improvement 
are always welcome, and to that end 
the BLSE has continued its tradition 
of hosting a leadership conference 
annually with invitations to all cer- 
tification committees and Bar sec- 
tion officers. This past year, we were 
fortunate to have President Bookman 
spend the day with us and clearly 
convey his appreciation and support. 
Our collective discussion resulted in a 
policy change to allow our certification 
committees to provide more informa- 
tion, including a sample question and 
answer, to those who attend section 
review courses in advance of taking 
their certification exams. To further 
improve communications, we invited 
section officers to attend our meetings 
and are working toward BLSE repre- 
sentation in the Council of Sections. 
Judge Ralph Artigliere spoke on the 
subject of professionalism, Jeffrey 
Michael Cohen on professional li- 
ability and the standard of care, and 
our academic liaison, Dr. Sue Legg of 
the University of Florida, addressed 
issues related to our exams, including 
the correlation between the exams 
and the credentials of lawyers. Lisa 
Garcia spoke about marketing our 
certification and I concluded with a 
discussion about our obligation as 
certified lawyers to mentor those 
who are younger to impart a clear 
sense of the professional standards to 
which respected lawyers traditionally 
adhere. 

The individuals who serve on the 
BLSE give extensive time and talent 
to the goal of professional enhance- 
ment. Those who serve typically find 
that a three-year term is a mere 
introduction and most seek reappoint- 
ment. Term limits preclude more than 
six years of service and this year we 
will lose two outstanding past chairs 
and program champions: Judge Ralph 
Artigliere and Jeffrey Michael Cohen. 
We will also miss the meticulous 
focus of David Cook as chair of our 
Standards Committee. Our departing 
members and all remaining deserve 
commendation for their work and 
for the fairness and consistency they 
bring to the process. 

If you are board certified, we ap- 
plaud your accomplishment. If you 


have not yet taken this step, but con- 
sider yourself to be qualified, it might 
be time to ask, “Why not?” 

On behalf of the BLSE, I appreciate 
the hard work and efforts of all who 
work to maintain the high standards 
of the Florida certification program. 
We are especially grateful for the 
superior work of the program’s ad- 
ministrative head, Dawna Bicknell, 
and the assistance provided by staff 
members Michele Acuff and Adam 
Brink. We are proud of our efforts 
and accomplishments. Our product is 
a better lawyer and better informed 
legal consumers. 

Harry A. Payton, Chair 


City, County and Local 
Government Certification 

The City, County and Local Govern- 
ment Law Certification Committee 
is now in its ninth year. Attorneys 
certified in city, county, and local 
government law represent about 10 
percent of the 1,600 section members, 
which is above average when com- 
pared with other sections with legal 
specialization certification. However, 
the committee’s goal is to increase 
that number. 

The major activity this year was a 
complete rewrite of the annual exami- 
nation. Comments had been received 
from applicants regarding the difficul- 
ty of the exam as well as the breadth 
of the exam. The committee decided to 
prepare a completely new exam. Care- 
ful attention was paid to the subject 
matter of the new questions to ensure 
that all topics were fairly represented. 
Previous exams were marked by low 
scores but high passing rates because 
of the curve that was used. The goal 
this year was to increase the scores 
while maintaining a high passing 
rate. The new exam was used in May 
and we will soon be grading it to see 
the results of our work. 

The committee also voted this 
year to participate in the 2006 City, 
County and Local Government Law 
Certification Review Course as al- 
lowed by the recent rule change 
adopted by the Board of Governors. 
While the committee elected not to 
release previous exams or questions 
from previous exams. At the review 
course in Bonita Springs on May 11, 


Vice Chair Leonard Rubin discussed 
how the exam was created as well as 
how it was graded in an effort to help 
both those who are preparing to take 
the exam as well as encourage others 
to apply for certification in the future. 

The committee said goodbye to our 
staff liaison, Lindsay Worsham, who 
greatly assisted us this year as she 
moves to other duties with the Bar. 
However, we regained Michelle Acuff 
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who previously worked for the com- 
mittee and who will do a great job. 
We on the committee are grateful 
to the excellent staff assistance that 
we have received; they really do the 
heavy lifting of the committee work. 
The committee retains its broad 
makeup, with members representing 
cities, counties, school boards, and wa- 
ter management districts. There are 
both full time government lawyers as 
well as lawyers who represent govern- 
ments in their private practice. The 
committee is geographically diverse 
as well with members from all areas 
of the state. 
Sanrorp A. Minkorr, Chair 


Civil Procedure Rules 

The Civil Procedure Rules Commit- 
tee is one of the largest of the Florida 
rules committees. Meetings are well 
attended and debate is lively. The 
size and diversity of the committee 
promotes evenhandedness in the 
process of review, change, and creation 
of rules. Its philosophy is to create or 
change a rule only when necessary 
to avoid the creation of unnecessary 
rules when other solutions are avail- 
able in already existing rules. The 
committee responds to letters from 
attorneys throughout the state iden- 
tifying problems encountered in spe- 
cific cases, as well as court requests 
to create, change, or clarify a rule as 
case law develops and legislation is 
enacted. 

The committee completed the time 
consuming task of cost guideline 
revisions and was very pleased to 
receive the recognition and gratitude 
of the Supreme Court in its opinion 
accepting the proposed revisions. 
This project involved examination 
of the guidelines and relevant case 
law, review of other state and federal 
guidelines, and evaluation of sug- 
gestions from many individuals and 
entities. 

A permanent subcommittee was 
created as requested by the court 
to periodically review the Statewide 
Uniform Guidelines for Taxation of 
Costs in Civil Actions (Co-chairs Keith 
Park and Dan Bean). 

As a result of term limitations, 
historical information within the 
committee is limited. In order to 
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maintain a record of its work, subcom- 
mittees provide very detailed reports 
including all matters considered 
during discussions in addition to the 
ultimate recommendation to the full 
committee. These reports along with 
the availability of former members 
who continue to make themselves 
available as reference and resource 
guides will assist future committees 
in the review process. 

Subcommittees are formed for 
each rule considered. The following 
are some of the rules currently being 
evaluated or proposed (chairs are 
noted in parenthesis): 

1) Rule 1.360: Examination of 
Persons. Proposal to require notice 
of intended attendance of videogra- 
phers, lawyers, and court reporters 
at medical examinations. (Marianne 
Trussell). 

2) Rule 1.420: Dismissal of Actions. 
Amendment to allow dismissal of part, 
not all, of a suit, including assessment 
and judgment for costs relating to the 
dismissed claim. (Jack Scarola). 

3) Rule 1.442: Proposals for Settle- 
ment. Consideration of modifications 
regarding apportionment require- 
ments where a party is solely vicari- 
ously liable in order to utilize the rule 
to promote settlements, as intended. 
(Dan Bean). 

4) Rule 1.526: Expert opinion tes- 
timony not required to support or 
oppose a claim or award of costs, at- 
torneys’ fees, or both, unless by prior 
order of court. (John Kelly). 

Subcommittees often devote count- 
less hours considering issues and 
researching questions that ultimately 
result in a recommendation of “no 
change” to the committee. This time 
and effort is greatly appreciated and 
most essential in the evaluation pro- 
cess. Matters recently considered by 
the committee resulting in no recom- 
mended change include changes to the 
limitation on requests for admissions 
and related rule on sanctions; expan- 
sion of the same rule to encompass 
various fact permutations described 
in case law; modifications to address 
disallowance of nonmonetary terms 
in settlement proposals; clarification 
of the summary judgment notice 
period expiration; and limitations to 
filing discovery responses for privacy 


protection. 

There are subcommittees work- 
ing on continuing projects including: 
Review of federal rules changes for 
state rule consideration (Jennifer 
Mansfield); review of legislation for 
response to changes (Lo Beilby); elec- 
tronic discovery (Lawrence Kolin); 
drafting (Debra Block); and internal 
rules (Keith Park). Reports to the full 
committee are submitted on a regular 
basis. 

It has been an honor to serve as 
chair of the Civil Procedure Rules 
Committee. It is a pleasure to have 
the opportunity to publicly thank 
Bar Staff Attorney/Liaison Madelon 
Horwich for her tremendous assis- 
tance, knowledge, and unwavering 
good humor. The committee could not 
function without minutes and we are 
most fortunate that Stephanie Daniel 
has volunteered as its secretary. She 
meticulously reports the workings 
of the committee to maintain an ac- 
curate record for future reference. I 
particularly thank Vice Chair Keith 
H. Park for his tireless efforts. This 
year, in addition to regular subcom- 
mittee work, he reviewed the internal 
procedures for subcommittee report- 
ing in conjunction with consideration 
of other committees’ procedures and 
chaired the September 2005 meeting. 
Thank you to Vice Chair Courtney 
Kneece Grimm and to each member 
who devotes many hours of time for 
the benefit of the Bar and the commu- 
nities of Florida. It has been another 
busy and productive year. 

ADRIENNE F. Promorr, Chair 


Civil Trial Certification 

There are 1,101 board certified civil 
trial lawyers in Florida. This year, the 
Civil Trial Certification Committee re- 
ceived and processed 50 applications; 
of those applicants, 41 sat for exam on 
March 10, 2006. 

The Board of Governors has ap- 
proved amendments to the rules 
governing civil trial certification 
which address the increased difficulty 
of satisfying the trial requirements 
for certification and recertification. 
Some of the changes approved by the 
Board of Governors permit the initial 
applicant to now complete five trials 
in five years instead of three trials in 
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Too often, the entire profession’s image is 
tarnished by the acts of a few members. The 
work of the Clients’ Security Fund mitigates 
the harm, improves the public’s perception of 


the Bar as a whole, and restores confidence. 


the three years immediately preced- 
ing the application. In addition, if an 
applicant is unable to submit 15 trials 
in courts of general jurisdiction, three 
substitutions may be submitted. For 
example, a substitution may include 
evidentiary hearings or preliminary 
injunctions lasting at least one day. 
This substitution is also permitted for 
an applicant for recertification. The 
committee believes that the amend- 
ments will assist the applicants, while 
maintaining the highest level of com- 
petency and professionalism expected 
of a board certified civil trial lawyer 
in Florida. 

In addition to its duties and respon- 
sibilities in applying the certification 
standards and policies, the commit- 
tee also drafts and grades the civil 
trial certification examination. The 
committee tests for competency in 
the areas of civil procedure, evidence, 
ethics, and litigation skills. 

I am grateful to all of the members 
of this hardworking committee, in- 
cluding Vice Chair Albert E. Moon, 
H. Michael Easley, Anthony J. Gon- 
zalez, Henry J. Hunnefeld, Matthew 
S. Mudano, Robert C. Palmer, Fred 
Tromberg, and Linda H. Wade. On 
behalf of all the members, I wish to 
thank our Bar verification specialist 
Cherie Morgan for her efforts to make 
our job manageable and enjoyable. 
JAMES O. “Russ” Murpny, JR., Chair 


Clients’ Security Fund 

The Clients’ Security Fund (CFS) 
was established to reimburse clients 
of an attorney who have suffered 
a loss of their money as a result of 
“misappropriation, embezzlement, or 
other wrongful taking or conversion 
by a member of The Florida Bar.” 
The maximum award on any claim 
is $50,000. The fund also reimburses 
clients up to $2,500 for legal fees when 


the attorney fails to provide “useful 
services.” Claims are filed in writing 
by the former client, reviewed by Bar 
staff and, when appropriate, referred 
to a member of the Clients’ Security 
Fund Committee for investigation. 
When the investigation is completed, 
the member submits a written report 
for consideration by the CSF Commit- 
tee. 

The committee is made up of 24 
attorneys appointed from all regions 
of Florida by the Bar’s president. The 
committee meets three times during 
the year, typically in February, June, 
and October. Committee hearings 
are confidential; however, final action 
on claims is subject to disclosure. I 
have the honor to serve as current 
chair along with my co-chair, Pamela 
Chichon. 

Defalcations by attorneys pro- 
foundly damage the public trust in 
members of the Bar and the legal sys- 
tem. Attorney dishonesty often follows 
serious personal financial problems 
associated with alcoholism, drug ad- 
diction, and/or gambling addiction. 
Other causes of financial distress can 
be divorce and/or business difficulties 
where the lawyer experiences cash 
shortfalls. Embezzlers often believe 
that they are just “borrowing” funds 
that will later, somehow, be repaid. 
The funds held in trust by attorneys 
cannot be “borrowed.” The Bar pro- 
vides assistance to members suffer- 
ing from alcohol, drug, and gambling 
dependency, and early intervention 
reduces the risk of loss to clients from 
a dishonest or impaired lawyer. There 
is considerable virtue in members of 
the Bar actively intervening in these 
circumstances. You may save a life, a 
reputation, and the standing of the 
Bar in the eyes of the community. 

Thefts by attorneys are often se- 
rial in nature, with a single attorney 


generating scores of claims. Many 
of these cases involve lawyers who 
misappropriate entire personal in- 
jury settlements, or fabricate costs, 
or misappropriate funds for medical 
and other liens. 

The committee is authorized to 
pay claims up to $10,000, unless 
within 14 days from the date of as- 
signment for review, the reviewing 
board member recommends to CSF 
staff the claim be placed on the 
next available board agenda. On all 
awards in excess of $10,000, the com- 
mittee’s recommendation goes to the 
Board of Governors for final action. 

The most common claims are those 
for attorneys’ fees for legal services that 
were never rendered. Under the rules 
regulating the CSF, The Florida Bar 
is limited to reimbursement of $2,500 
for claims involving unearned fees. 

The fund is financed by $20 of every 
Bar member’s annual dues. The CSF 
has over $1.5 million budgeted for 
FY 05-06 to pay claims. In the last 
fiscal year, the CSF paid more than 
$813,082.21 on claims. Since its incep- 
tion the CSF has paid $6,858,856.08 
to Florida residents on 2,550 claims. 

The CSF is assisted by the invalu- 
able efforts of Suzanne Dunn, CSF 
coordinator, Michael A. Tartaglia, 
director, programs division, and An- 
drea Vanstone, CSF clerk. Unlike the 
CSF programs in most other states 
where there are paid administrative 
directors and trustees, the Florida 
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CSF staff is small and involves mini- 
mal administrative expense. Instead, 
the heavy lifting is performed by 
uncompensated committee mem- 
bers and the Board of Governors. 
Too often, the image of the entire 
legal profession is tarnished by the 
acts of a few members. Indeed, claims 
are made against less than one per- 
cent of Florida lawyers. However, a 
victim influences the thinking of fam- 
ily members and friends. The work of 
the committee is one way to mitigate 
the harm, improve the public’s per- 
ception of the Bar as a whole, and 
restore confidence. Service on the CSF 
Committee requires hard work and 
diligence. However, the committee 
finds satisfaction in serving the Bar as 
well as the citizens of Florida. I thank 
the members for their service; it is an 
honor to us all. 
Irwin GILBERT, Chair 


Code and Rules of Evidence 

The Code and Rules of Evidence 
Committee, a standing Bar rules com- 
mittee, differs from the other rules 
committees of the Bar because of the 
hybrid nature of the Florida Evidence 
Code. In essence, the code is composed 
of statutory provisions adopted by the 
legislature and then considered by the 
Florida Supreme Court as rules of 
procedure. Consequently, the commit- 
tee becomes involved in the legislative 
process. As such, the committee may 
support or approve proposed changes 
to the code, offer technical assistance 
in the drafting of any such legislation, 
or even submit its own proposals. 
However, before taking any such ac- 
tion, the committee seeks input from 
other committees or sections, and 
then seeks approval from the Board 
of Governors. The committee is also 
active in providing to the Supreme 
Court pros and cons of any proposed 
change to the code. 

In the 2006 legislative session the 
committee once again opposed the 
creation of a parent-child privilege 
rule. Since at the time of this writing 
the legislature is still in session, the 
committee will respond as necessary 
to any other proposed change. 

Also, during the past year, the com- 
mittee endorsed the efforts of the Real 
Property, Probate and Trust Law Sec- 
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tion to repeal the dead person’s (dead 
man’s) statute, and a report was given 
to the Board of Governors. 

The committee also recommended 
to the Bar president that a joint com- 
mittee be established comprised of 
members of the legislative judiciary 
committee and the Code and Rules of 
Evidence Committee in an effort to 
streamline passage and adoption of 
the evidence code and rules. 

This recommendation responded to 
recent calls by members in the legis- 
lature to revise the constitution and 
remove rulemaking authority from 
the Supreme Court. The committee 
feels that this is a danger to the fabric 
of the separation of powers doctrine 
in Florida. Therefore, in order to head 
off this situation, the committee took 
the active stance of harkening back 
to the time when the evidence code 
was first enacted. It was through a 
joint task committee comprised by Bar 
members and the legislature that the 
present codes and rules were adopted. 
Re-establishing this model will help 
foster better cooperation between 
the legislature and the judiciary and 
preserve our present system. Much 
work remains to be done in order to 
achieve this, but we have gotten the 
ball rolling. 

Thanks are due to all committee 
members who have volunteered and 
worked diligently on the various 
subcommittees. Special thanks to our 
vice chair, Judge Dedee S. Costello, 
and to Al Salkali. Furthermore, our 
committee could not function without 
the skill, knowledge, assistance, and 
cooperation of our Bar liaison, Ann 
Chittenden. 

Auprey G. Rupp, Chair 


Construction Law Certification 

The Construction Law Certifica- 
tion Committee enjoyed its second 
year by celebrating the success of the 
first year. The inaugural class of 110 
board certified construction lawyers 
was presented certificates this year. 
In addition, 41 applicants sat for the 
exam on May 19. 

With most of the tasks of drafting 
administrative internal operating 
procedures and forms out of the way, 
the committee members had more 
time to focus on the content and 


actual administration of the exam, 
the grading process, and other ways 
to market and promote the certifica- 
tion area. The committee members 
this year included Bruce Alexander, 
Kim Ashby, Peter Brandt, Robert Em- 
manuel, Mindy Gentile, Larry Leiby, 
George Meyer, Warren Tripp, and 
Mike Wilson. 

Although the creation of the exam, 
grading process, review of applica- 
tions, and promotion of the certifica- 
tion area is labor intensive, the com- 
mittee was proud to serve this year 
in an area of the law which has well 
deserved a special recognition and 
which has begun its existence with 
enormous vitality. 

KIMBERLY AsuBy, Chair 


Consumer Protection Law 

During the several years of its exis- 
tence, the Consumer Protection Law 
Committee has focused on studying 
Florida consumer protection laws, 
helping strengthen such laws when 
necessary, and considering means 
whereby the consumer public and the 
Bar will become better informed about 
the laws that protect them. During the 
2005-2006 Bar year, the committee 
resumed developing a more defined 
mission statement to articulate its 
role in providing inter alia advocacy 
training and statements of position 
concerning pending or proposed leg- 
islation. In particular, the committee 
assessed whether the needs of the 
Bar and the public would be better 
served if it sought section status. At 
the conclusion of deliberation at the 
end of the current Bar year, the com- 
mittee will vote on this decision. 

As in past years, the committee has 
continued its support of the Florida 
Call-A-Law Program. This program 
was started in 1990 and has resulted 
in a collection of 65 recorded audio 
messages and written scripts on a 
variety of basic legal topics of interest 
to the general public, including crimi- 
nal law, family law, landlord/tenant, 
and civil rights topics. Each message 
is two to three minutes in length. 
The public and members of the Bar 
may access the voice messages with 
a push-button telephone by dialing 
(850) 561-1200, or may access the 
written scripts via the Bar Web site, 
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www-.floridabar.org. 

The committee is completing its 
updating of the content of the public 
messages and developing Spanish 
language versions. The committee has 
determined that the telephone access 
system should be supplemented by an 
Internet presentation in conjunction 
with the Web site. The committee has 
funded the cost for transferring infor- 
mation from a telephone base system 
to an Internet base system through 
a cy pres award from a class action 
brought by the chair. The committee 
anticipates that the process of enhanc- 
ing the program will be completed by 
the end of 2006. 

The committee has been actively 
working on providing quality CLE 
presentations. At the June 2005 
annual convention, the committee 
presented a comprehensive seminar 
concerning current consumer lending 
issues, titled “Addressing Predatory 
Lending Abuse: Protecting Florida 
Families and Businesses through Liti- 
gation and Legislative Challenges.” 
The seminar presented nationally 
known litigation attorneys and ex- 
perts on consumer finance law, in- 
cluding Ira Rheingold of the National 
Consumer Law Center and Professor 
Chris Peterson of the University of 
Florida College of Law. The committee 
was especially fortunate to have as the 
keynote speaker attorney John Roddy 
of Boston, who was the lead counsel 
in two of the most significant mort- 
gage servicing cases to date: Curry v. 
Fairbanks Capital Corporation and 
In re: Household Lending Litigation. 
Mr. Roddy provided the seminar at- 
tendees with valuable insight into 


the most significant issues currently 
facing advocates against predatory 
lending. 

As part of its mission, the com- 
mittee is involved in providing the 
public with information concerning 
their rights under the various state 
and federal consumer protection laws. 
Members have worked with the AARP 
Foundation Litigation Project in its 
Volunteer Lawyer Review Program. 
The project provides a panel of volun- 
teer lawyers in Florida who provides 
guidance to seniors with respect to 
various consumer law issues. The 
members of the Bar are encouraged 
to contact the project if interested at 
(202) 434-2060 or www.aarp.org. 

During the past year, the committee 
has responded to the needs of service 
personnel with issues ranging from 
landlord tenant to unfair debt col- 
lection. In particular, members have 
assisted the judge advocate corps in 
training of military lawyers at bases 
throughout Florida. The committee 
anticipates that the relationship with 
the military will continue to provide 
valuable assistance in an often over- 
looked area of law. 

Rosert W. Murpnuy, Chair 


Continuing Legal Education 
The CLE Committee exists to 
recommend policies to the Board of 
Governors and to act as a liaison with 
the sections/divisions cosponsoring 
the CLE courses. In that role the CLE 
Committee has helped resolve prob- 
lems associated with producing the 
CLE courses and has acted as a forum 
for the members and section/division 
representatives to share problems and 


ideas and propose changes. 

This year, in conjunction with Lexis- 
Nexis, our partners in CLE publica- 
tions, an e-mail notification system 
was developed and implemented via 
a monthly e-newsletter which informs 
Bar membership about upcoming 
CLE courses, related CLE books, and 
new CLE publications. All members 
who have listed their e-mail address 
with the Bar receive this monthly 
notice unless they have elected to stop 
receiving the newsletter. Incorporat- 
ing new technology to advance CLE 
programs is always a priority of the 
committee. Keeping your e-mail ad- 
dress current with The Florida Bar is 
important to receiving this excellent 
newsletter. 

The committee has been working 
with the incoming Young Lawyers 
Division leadership to coordinate the 
basic courses that the YLD produces. 
The YLD is always looking for experi- 
enced section members to assist these 
programs, which is an excellent way 
to generate interest in the sections 
with the newest members. The YLD 
leadership has been extremely help- 
ful and willing to work closely with 
the substantive law sections and the 
committee. 

In summary, the committee’s hard- 
working members continue to look for 
ways to improve and advance Florida 
Bar programs that educate the great 
lawyers in this state. When changes in 
policies are necessary, the committee 
wants to consider them. It has been 
an excellent year and I look forward 
to another productive year under the 
next chair. 

Booter Imuor, Chair 


Ci-fish' nt) adj. 1. Acting or 
producing effectively with a mini- 
mum waste or unnecessary effort. 
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Criminal Law Certification 

The Criminal Law Certification 
Committee has had another exciting 
and challenging year. There are cur- 
rently 393 board certified criminal 
attorneys. Of these, 332 are certified 
as criminal trial specialists, and 61 
are certified as criminal appellate 
specialists. The committee is charged 
with administering and applying the 
certification rules and policies for 
both criminal trial law and criminal 
appellate law. As in past years, the 
committee’s major activities have 
been reviewing files of new applicants, 
drafting questions for the annual ex- 
amination, grading the examination 
questions, and reviewing files of ap- 
plicants for recertification. In addition 
to these major activities, the commit- 
tee has finalized the daunting task of 
reviewing and revising the standing 
committee policies and rule changes, 
which have now been forwarded to 
the Board of Legal Specialization and 
Education for review. 

This year the committee continued 
to balance the need for well-qualified 
attorneys to become and remain board 
certified with the need to maintain 
the high standards expected of board 
certified criminal trial and appellate 
attorneys. Thirty-nine applicants ap- 
plied for criminal trial certification 
and six applicants applied for criminal 
appellate certification this year. The 
committee also reviewed the files of 79 
recertification applicants for 2006. 

In assessing the files of new and 
recertification applicants, the com- 
mittee devotes a substantial amount 
of time and energy to the peer review 
process. Peer references are obtained 
and evaluated for each applicant. 
If, taken as a whole, the references 
raise questions about the applicant’s 
professionalism, often the committee 
will hold the file and solicit addi- 
tional references from peers, including 
judges before whom the applicant has 
practiced. When enough information 
has been collected to evaluate the ap- 
plicant fairly, the committee votes to 
accept or reject the applicant. 

Applicants are also evaluated to de- 
termine whether they meet the board 
certification requirement of substan- 
tial involvement in criminal trial or 
appellate law. Questions often arise 
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with this requirement. For example, 
as in past years, several questions 
were raised regarding litigation under 
the Jimmy Ryce Act (which authorizes 
the involuntary commitment of sexual 
predators), state and federal habeas 
corpus law, and protracted litigation. 
The committee consistently reviewed 
each application with diligence, at- 
tempting to certify as many qualified 
attorneys as possible, without under- 
mining the substantial involvement 
in criminal law requirement. 

This year, all committee mem- 
bers have been especially busy in 
drafting new questions for the 2006 
examination, as the committee lost 
one member after the first meeting, 
leaving only eight members. Also, in 
a major change from previous years, 
the committee decided to provide the 
applicants with an additional essay 
question in the morning session, al- 
lowing each applicant to discard one 
question from that session. Thus, 
the trial examination consists of six 
essay questions (five of which must 
be answered) and 50 multiple choice 
questions. The appellate examination 
consists of the same essay questions, 
but different multiple choice ques- 
tions geared toward the appellate 
practitioner. 

The committee extends its gratitude 
and appreciation to all those Bar 
members, especially members of the 
judiciary, who have taken the time to 
complete the peer reference forms on 
behalf of the applicants this year. Your 
continued participation in the board 
certification process is critical in en- 
suring that applicants become board 
certified. The committee also extends 
its sincere gratitude to its Bar liai- 
son, Linda Cook, whose commitment, 
experience, enthusiastic support, 
and guidance have been invaluable. 
Finally, a special note of recognition 
and thanks to Richard Moore, who has 
served on the committee for the past 
six years. His dedication and unique 
legal background in criminal law will 
be greatly missed next year. 

Craic L. Crawrorp, Chair 


Criminal Procedure Rules 

This year the Criminal Procedure 
Rules Committee dealt with signifi- 
cant rules changes and issues of cru- 


cial importance to the operation of the 
criminal justice system. I would like 
to thank Scott Fingerhut and all vice 
chairs and the subcommittee chairs 
for their hard work and dedication. 
They accomplished our primary goal 
of swift response to the Supreme 
Court, the need for efficient and effec- 
tive rule changes generated by legisla- 
tion, and finally, prompt response to 
requests from members of the Bar. 

In addition to the above duties, 
the committee appeared before the 
Supreme Court to present positions 
regarding rules and made presen- 
tations to the Board of Governors. 
Although, the Board of Governors 
has no authority to change a decision 
of the committee, the support of the 
board is always sought and its opinion 
is seriously considered. This year the 
board voted to support all propos- 
als presented to the Supreme Court 
by the committee. In that light, the 
committee would like to thank David 
Rothman of the Board of Governors, 
and President-elect Hank Coxe for 
their wisdom and support. 

The committee dealt with 17 spe- 
cific rules proposals. These proposals 
were responded to in various ways. 
The biennial cycle report was filed in 
January 2006. There were also several 
out-of-cycle reports filed, plus one 
emergency recommendation report 
as well as correspondence directly to 
the Supreme Court. New rules were 
proposed, and in some instances no 
changes were recommended. 

The committee’s biennial cycle re- 
port proposes amendments to Rules 
3.170, 3.180, 3.213, and 3.640. Respec- 
tively, these amendments provide for 
a defendant withdrawing a no contest 
plea before sentencing; sentencing 
when defendants absence themselves 
(in response to Capuzzo v. State); a 
separate provision regarding mental 
retardation and autism pursuant 
to Byrd v. State; and the removal of 
a provision relating to formal testi- 
mony which conflicts with Crawford 
v. Washington. 

In December 2005, the committee 
filed an out-of-cycle report with the 
Florida Supreme Court dealing with 
Rules 3.131, Pre-trial Release and 
3.132, Pre-Trial Detention. This report 
was in direct response to the Supreme 
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Court’s ruling in State v. Raymond, 
which declared F.S. 907.041(4)(b) 
unconstitutional. The statute pro- 
vided that “no person charged with 
a dangerous crime shall be granted 
nonmonetary pretrial release at a 
first appearance hearing.” The Su- 
preme Court reinstated the existing 
Rules 3.131 and 3.132 and asked for 
comment. The committee reported 
that it believed that no change was 
necessary to 3.131 or 3.132; however, 
the committee provided a draft of an 
amended rule in case the court wishes 
to make a change consistent with the 
statute. 

In September 2005, the commit- 
tee filed an emergency report with 
the Supreme Court. The basis of the 
emergency was the fact that Rule 
3.853 relating to motions for post- 
conviction DNA testing was about to 
expire on October 1, 2005. It was the 
feeling of the committee that the time 
limitation on such motions should be 
eliminated from the rule. The court 
acted upon the committee’s report 
by staying the October deadline and 
inviting comment. 

On June 9, 2005, the committee 
presented oral argument to the Su- 
preme Court regarding Rule 3.172, 
which was filed on November 17, 
2004. Additionally, the committee 
corresponded with the court on other 
matters relevant to the rules. With 
regard to State v. Naveira, the com- 
mittee recommended no change to 
rule 3.191. With regard to revisions 
of the form in 3.984, the committee 
corresponded with the court and rec- 
ommended no action. 

Currently the committee is consid- 
ering amendments to standardizing 
closing arguments throughout the 
state regardless of whether the defen- 
dant puts on evidence. The committee 
has approved an amendment to rule 
3.381 which would entitle the state to 
opening and closing arguments before 
the jury regardless of whether the 
defense puts on evidence. 

GeorcE E. Tracos, Chair 


Education Law 

The Education Law Committee is 
a substantive law committee that 
meets three times a year, and brings 
together attorneys who practice or 


are interested in administrative, 
employment, intellectual property, 
constitutional, discrimination, con- 
tract, or other types of law under the 
broad umbrella of “education law.” The 
committee also seeks to review exist- 
ing areas of education law, including 
legislative initiatives affecting the 
K-20 education system; to study re- 
cent developments in this broad but 
specialized area of practice; and to 
keep members of the Bar informed 
of significant developments in this 
practice area. 

Communication among commit- 
tee members and with the Bar is 
facilitated by the electronic Florida 
Education Law Journal. As its initial 
editor-in-chief, Vice Chair Marylin 
Batista-McNamara’s excellent work 
in soliciting articles from a number 
of lawyers in the field have made the 
Florida Education Law Journal a 
premier element of the committee’s 
work. The electronic format enables 
the committee to publish a top-rate 
journal within the confines of a lim- 
ited committee budget. Interaction 


among members has been further en- 
hanced through a committee listserv. 
The committee also tested a video 
teleconferencing initiative to better 
serve committee members and other 
Florida Bar attorneys interested in 
education law. With technical support 
coordinated by member Joel Berman 
and provided by Nova Southeastern 
University, the June and September 
2005 committee meetings were made 
available via video teleconference at 
numerous sites around Florida. The 
committee is presently exploring the 
possibility of webcasting its meetings. 
All three of these initiatives showcase 
one of the committee’s key character- 
istics: A focus on technology use to 
better serve its members. 
Continuing legal education for its 
members and other interested attor- 
neys continues to be a high priority 
for the committee. The committee’s 
robust CLE program directed by 
Vice Chair Julie Sheppard included 
presentations on the Chief Executive 
Officer Perspective on the Role of the 
Education Attorney; Representing an 
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Educational Institution: Ethics and 
the Role of In-House Counsel; New 
Immigration Regulations Impacting 
Education (PERM); The Impact of 
the IDEA and Section 504 on Schools; 
Current Legal Issues Impacting Edu- 
cation in Florida; Hot Topics of Inter- 
est to Education Lawyers; and Recent 
Developments in FERPA. Finally, the 
committee has joined with the Legal 
Needs of Children Committee of the 
Public Interest Law Section and the 
Criminal Law Section in cosponsoring 
the Presidential Showcase presenta- 
tion on Zero Tolerance Policies in 
Education at the annual convention 
of The Florida Bar in June. 

Under the leadership of Edward 
J. Marko, the committee continues 
to seek new ways to disseminate in- 
formation about its existence and to 
encourage new members and greater 
participation. For example, Chair 
Dayton Michael Cramer published 
an article in The Florida Bar News to 
increase interest and membership. 
Committee meetings are open and all 
Florida Bar members are welcome to 
participate as a member, a visitor, or 
an informal member. The opportunity 
to join the committee as a member 
is limited to the Bar’s annual com- 
mittee preference process. Attorneys 
interested in the committee can ac- 
cess the membership list and other 
information about the committee at 
www.floridabar.org. 

Finally, the committee took the 
initial step in the process to obtain 
a certification in education law. In 
September, Usher L. Brown prepared 
a draft petition for certification, and 
circulated it for comment. The Bar 
staff for the Board of Legal Special- 
ization and Education also reviewed 
the draft, and provided beneficial 
comments. At the Bar’s midyear meet- 
ing, the Board of Legal Specialization 
and Education invited Mr. Brown and 
Chair Cramer to address the proposed 
petition. The board encouraged the 
committee to continue its efforts, and 
stated that it was looking forward to 
eventually receiving the petition for 
review and action. 

The Education Law Committee 
continues to thrive in its fifth year. We 
look forward to continuing our pursuit 
of a certification in education law, the 
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further use of technology to advance 
our communications, cultivating an 
inclusive and welcoming environ- 
ment, and bringing together attorneys 
from various backgrounds that have 
a common interest in education law. 
Dayton MICHAEL CRAMER, Chair 


Elder Law Certification 

The Elder Law Certification Com- 
mittee is charged with reviewing the 
applications filed each year, and deter- 
mining eligibility by applying the re- 
quirements outlined within Rule 6-20, 
Rules Regulating The Florida Bar. In 
addition, committee members spend 
several months drafting questions 
and model answers for the yearly 
exam, administered every March. 

Since its inception, 66 attorneys 
have been recognized as specialists 
in the area of elder law. Of the 10 
lawyers who filed applications during 
the July 1 - August 31, 2005 filing pe- 
riod, six examinees sat for the March 
10 exam in Tampa. Applicants will 
be advised of their results no later 
than June 1, 2006. Once the exam 
process is completed, the committee 
will immediately begin reviewing the 
applications of those required to go 
through the recertification process in 
2006. 

What legal issues are incorporated 
in the practice of elder law? Issues 
involving health and personal care 
planning, including advance direc- 
tives; lifetime planning; family issues; 
fiduciary representation; capacity 
guardianship; power of attorney; fi- 
nancial planning; public benefits and 
insurance; resident rights in long- 
term care facilities; housing opportu- 
nities and financing; employment and 
retirement matters; income, estate, 
and gift tax matters; estate plan- 
ning; probate; nursing home claims; 
age or disability discrimination; and 
grandparents’ rights. This area also 
encompasses all aspects of planning 
for aging, illness, and incapacity. Most 
importantly though is that elder law 
clients are predominantly seniors, and 
this specialization requires practitio- 
ners who are particularly sensitive 
to the legal issues impacting these 
clients. 

The committee would like more at- 
torneys certified in the area of elder 


law and encourages those who meet 
the requirements to contact the Legal 
Specialization and Education Depart- 
ment of The Florida Bar at (850) 561- 
5693 or visit www.floridabar.org for an 
application. 

W. Connors, Chair 


Eminent Domain 

The Eminent Domain Committee 
is a substantive law committee com- 
posed evenly of both property owner 
attorneys and government attorneys. 
The committee’s primary purpose is 
to provide an update on both proce- 
dural and substantive developments 
in eminent domain law. Each meeting 
is designed as an educational program 
providing CLE credits. 

The committee’s meeting on June 
24, 2005, featured a panel discussion 
among property owner attorneys, 
government attorneys, and a local 
government planner regarding the 
Kelo economic redevelopment case 
which had been pending at the U.S. 
Supreme Court when the agenda for 
the meeting had been drawn up. This 
discussion was very timely as the Su- 
preme Court rendered its decision the 
day before the panel discussion took 
place. The debate was lengthy and 
lively, and all of the attendees agreed 
it was one of the best meetings they 
had ever attended. There was also an 
excellent presentation on business 
damages presented by a south Florida 
CPA. 

At the meeting on September 8, 
2005, there were a number of infor- 
mative and interesting presentations. 
Carl Zahner, director of The Florida 
Bar Center for Professionalism, be- 
gan the meeting with a discussion on 
professionalism, which he related to 
the eminent domain practice through 
both lecture and group exercises. 
John Conrad represented a case law 
update, bringing the committee 
current on recent developments in 
the eminent domain arena. Finally, 
Wesley Parsons and Brian Patchen 
presented an excellent point/counter- 
point on the citrus canker cases that 
had developed in south Florida. This 
presentation was especially interest- 
ing since one of Mr. Patchen’s citrus 
trees was affected by the eradication 
program. 


t 
3 

} 
} 

“te 

4 

q 
} 
| 


The online versions of both The Florida Bar 
Journal and Florida Bar News are available 
approximately five days before the print date, 
so readers may access articles and news 
well in advance of the print versions. 


In keeping with a theme of pro- 
fessionalism, Vice Chair Brian 
Seymour gave a thought-provoking 
presentation on conflicts of interest 
in the context of eminent domain 
cases at the January 20, 2006, meet- 
ing. His examples of the potential for 
conflict raised the awareness of how 
careful property owner attorneys 
must be when taking on various 
representations. The next discussion 
was presented by Maurice Gruber, 
a marketing expert from south 
Florida, and Vice Chair Patrick Di 
Pietro. This discussion centered on 
the importance of a marketing ex- 
pert in real estate valuation from the 
perspective of both the expert and 
the lawyer and further emphasized 
that marketing experts are not just 
for business damage claims. Finally, 
a point/counterpoint discussion was 
provided between Larry Gendzier 
and Raymer Maguire regarding the 
Department of Transportation’s in- 
centive offer program in which it will 
offer a sum in excess of its approved 
appraisal in order to encourage 
property owners to settle without 
incurring a large amount of fees and 
costs. 

The June 23, 2006, meeting features 
the return of the panel members 
who discussed Kelo. Considering the 
bills being debated in the legislature 
on this topic as well as the develop- 
ments in such cases since last year, 
this meeting should have the same 
spirited discussion and debate as a 
year ago. 

None of what we have accomplished 
this year would have occurred without 
the fine work of the Vice Chairs Pat- 
rick Di Pietro, Paul Lehrman, Debra 
Schiro, and Brian Seymour, and I 
thank each for their excellent work 
in procuring speakers, actively par- 
ticipating at the meetings, and sug- 


gesting great ideas for discussion. 
STEPHEN TABANO, Chair 


Family Law Rules 

In November 2005, the commit- 
tee filed a petition with the court 
to amend Fla. Fam. L.R.P. Form 
12.900(a), Disclosure From Nonlaw- 
yer. The amendments were required 
by amendments to Rule Reg. Fla. 
Bar 10-2.1(a), Unlicensed Practice 
of Law, approved by the Supreme 
Court effective January 1, 2006. The 
committee’s proposal was approved 
by the Supreme Court on February 
9, 2006. 

In February 2005, the committee 
filed an out-of-cycle report with the 
court to amend three forms. A cor- 
rection was made to the instruction 
sheets for the two financial affidavits, 
Forms 12.902(b) and (c), and various 
changes to conform to statutory and 
case law requirements were made to 
Form 12.902(i), Affidavit of Corrobo- 
rating Witness. 

Because of its importance to family 
courts, the committee has spent con- 
siderable time this year monitoring 
and responding to the report of the 
Supreme Court Committee on Pri- 
vacy and Court Records. Comments 
were filed to the Group 1 proposals 
on February 1, 2006. On March 1, 
2006, Ronald Bornstein, vice chair of 
the committee, participated in a hear- 
ing on these proposals at the Florida 
Supreme Court. 

JUDGE JOHN M. ALEXANDER, Chair 


Florida Bar Journal and News 
Editorial Board 

With circulations of over 80,000 
readers, The Florida Bar Journal and 
News are leading sources of timely 
and relevant articles on Florida law, 
the legal community, and activities of 
The Florida Bar. The editorial board, 


comprised of 40 volunteer lawyers, 
plays a vital role in maintaining 
the quality and substance of both 
publications. The board reviews all 
submissions for feature publication 
in the Journal. The board examines 
the articles for relevance, style, and 
substance. Board members offer a 
critique of the articles including an 
assessment of the article’s thorough- 
ness, creativity, and precision with 
special attention to accuracy in con- 
tent and research. 

The Florida Bar Journal is pub- 
lished 10 times annually and is 
dedicated to publishing quality, timely 
articles. A few of the many topics 
covered in 2005 were asset protection 
in Florida, ERISA, Florida’s “valued 
policy law,” family limited partner- 
ships, the American Jobs Creation 
Act, and the imperfection of a wit- 
ness’ memory in court. In November, 
the Journal published a special issue 
dedicated to the Bankruptcy Abuse 
Prevention and Consumer Protection 
Act of 2005. Richard R. Gans, editor 
of the probate and trust law portion 
of the Real Property, Probate and 
Trust Law Section’s column for the 
Journal, served as special editor for 
that issue, which featured a series of 
articles explaining the effect of the 
act on retirement accounts, Florida 
Homestead, domicile, Florida’s limited 
partnership laws, and ethics. 

In September 2005, the Journal 
once again published the annual 
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directory, an invaluable desk refer- 
ence for practitioners and staff. The 
popular court section was reinstated 
in the 2005 edition and was also made 
available online at www.floridabar.org 
in both a Web-based and printable, 
.pdf file format. 

The Florida Bar News continues 
to be the primary means by which 
the Bar communicates topical infor- 
mation to its members. The twice- 
monthly tabloid, now in its 32nd year, 
is produced by a staff of professional 
journalists and has been lauded by 
Bar members for its editorial indepen- 
dence and acknowledged nationally as 
a model vehicle for information about 
association activities. Its mission is 
to provide a vehicle for an indepen- 
dent exchange of ideas, free from 
constraints endured by many other 
association publications. The News 
strives to publish news, columns, and 
other information that help advance 
the education, competence, ethical 
practice, and public responsibility of 
Florida lawyers and increase their 
awareness of the official and informal 
activities of their profession. 

With the recent redesign of The 
Florida Bar’s Internet homepage, ac- 
cess to the Journal and News online 
is easier than ever, with a direct link 
to both publications prominently fea- 
tured. The online versions of both the 
magazine and newspaper are avail- 
able approximately five days before 
the print date, so readers may access 
articles and news well in advance of 
the print versions. Users of the Bar’s 
RSS (Really Simple Syndication) 
capabilities can receive select News 
stories up to two weeks before they 
are published. Directions on how to 
use the RSS feature are available on 
the Bar’s Web site. 

In June 2005, it was announced 
at the Editorial Board’s meeting at 
the annual convention that Arthur J. 
England, Jr., was the recipient of the 
2004 Excellence in Writing Award 
for his article, “PCAs in the DCAs: 
Asking for Written Opinion From a 
Court That Has Chosen Not to Write 
One” in the March 2004 issue. This 
year, writing award committee mem- 
bers Carrol Cherry, Annette Escobar, 
Jay P. Lechner, Christina McAdams, 
Donald Mihokovich, Julie Sneed, 
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Jennifer Winegardner, and Thomas 
Young voted for recipients John Gar- 
affa for his article, “Florida’s ‘Valued 
Policy’ Law: The Eye of the Storm” 
(April 2005) and Claude H. Tison, Jr., 
and Frank Winkles, for their article, 
“Avoiding ERISA Under Disability 
Contracts” (May 2005). The recipients 
are selected on the basis of the quality, 
difficulty, and article style. 

Additionally, at the June 2005 an- 
nual convention, the Editorial Board’s 
Guidelines Revision Committee 
reported a reduction of manuscript 
pages in a special issue in the Journal 
from 100 to 48 pages. The reduction 
was made in an effort to comply with 
the Board of Governor’s budgetary 
requirements. Staff continues to man- 
age the number of printed pages in the 
magazine to an average of 72 pages 
and 32 pages in the newspaper. 

As always, the editorial board and 
staff of the Journal and News con- 
tinue to demonstrate an unwavering 
commitment to professionalism and 
excellence in the creation of the Bar’s 
official publications. Please join me in 
thanking them for their hard work 
and dedication. 

Rosert C. Downik II, Chair 


Health Law Certification 

The area of health law certification 
was approved by the Florida Supreme 
Court in 1994 and currently numbers 
108 certified health law attorneys. 

There was a significant increase in 
applicants this year due in part to the 
increasing awareness by the public of 
certification in general, as well as the 
health care community, which has em- 
braced board certification for decades. 
In addition, state agencies, law firms, 
and corporations are increasingly tak- 
ing certification into account in both 
hiring and compensation decisions. 
To qualify to take the health law 
exam, attorneys must be a member 
of the Bar for five years; be engaged 
in the full-time practice of law; and be 
substantially involved (at least 40 per- 
cent) in health law for the last three 
years of their practice. Attorneys 
seeking health law certification must 
also complete at least 60 hours of 
advanced continuing legal education 
of approved health law credits and 
pass a stringent peer review process. 


All currently certified attorneys must 
also endure the recertification process 
every five years. 

The committee met four times this 
year. During these meetings, the 
committee reviewed the 24 initial 
applications and 46 recertification 
applications. In addition, members 
worked diligently on drafting the 
exam for initial applicants. Tom Clark 
attended the certification leadership 
conference on behalf of the committee 
and relayed the informative discus- 
sions on ways to better the exam, the 
exam specifications, and the applica- 
tion process. Members of the Health 
Law Certification Committee include 
Thomas P. Clark, vice chair; Jeffrey 
L. Cohen; Karen O. Emmanuel; Carol 
Ann Kalish; Lee F. Lasris; Lester J. 
Perling; Marian W. Schlow; and Rob- 
ert A. Zack. None of this could have 
been accomplished without diligent 
assistance from our committee liai- 
sons Lindsay Worsham and Michele 
Lamar-Acuff. I sincerely thank them, 
all the members of this year’s com- 
mittee and our predecessors for their 
hard work and dedication. 

JIM FarRELL, Chair 


Immigration and Nationality 
Law Certification 

The Immigration and National- 
ity Law Certification Committee is 
responsible for certifying attorneys 
who practice in the field of immigra- 
tion and nationality. Over the last 
few years immigration has become 
one of the most controversial topics 
in American politics. Immigration in 
one way or another touches all those 
living in the US. 

Since September 11, 2001, adjudi- 
cation times with the Department of 
Homeland Security have continued to 
be long. The dissolution of the former 
Immigration and Naturalization Ser- 
vice in March 2003 and the creation 
of three new federal agencies, United 
States Citizenship and Immigration 
Service (USCIS), United States Cus- 
toms and Border Protection (USCBP), 
and United States Immigration and 
Customs Enforcement (USICE), have 
done little to help the general public. 
What was once one bureaucracy has 
now become three. A practitioner can 
have one client flow through all three 
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agencies in the context of resolving 
just a few legal issues. 

Certification in our field was ap- 
proved in 1994, and currently 47 attor- 
neys are certified in our specialty. In 
March 2006, this committee gave the 
12th examination with four attorneys 
sitting for examination. Grading of the 
examination was scheduled for April. 

Over the last year the committee 
has worked diligently in reviewing 
initial applications, recertifying 32 
board certified attorneys, and pre- 
paring a tough but fair certification 
examination. Anyone who becomes 
certified in immigration and national- 
ity law should be extremely proud of 
their accomplishment. We encourage 
those who practice in our area and 
meet the qualifications to apply for 
certification. 

Lastly, I personally would like to 
thank our committee and the Bar’s 
certification specialist, Carol Vaught, 
for their diligent efforts and assis- 
tance. 

Scott D. Devore, Chair 


International Law Certification 
If it hasn’t happened yet, it is likely 
to happen soon that you and your 
clients will be faced with an issue 
involving international law. 
International exports from Florida 
total nearly $29 billion annually. 
Enterprise Florida lists over 1,900 
foreign-affiliated companies with ties 
to our state. With nearly $100 billion 
in international trade flowing through 
Florida’s ports, this state is one of the 
world’s leaders in international trade 
and industry. Florida’s key location 
as a gateway to the Caribbean, as 
well as Central and South America, 
is a critical factor in the location of 
international business in the state. 
According to the Florida FTAA 
Web site, “The Free Trade Area of 
the Americas (FTAA), currently being 
negotiated by 34 Western Hemisphere 
nations, is intended to be the most far- 
reaching trade agreement in history. 
It is an effort to unite the economies of 
the Western Hemisphere into a single 
free trade agreement comprising 800 
million consumers with a combined 
gross domestic product of $14 trillion.” 
The negotiation process began in Mi- 
ami in 1994 and continues. Miami is 


a potential location for the permanent 
site of the FTAA secretariat. 

These factors are part of the driv- 
ing force in the development of inter- 
national law as a strong and viable 
practice area among attorneys in this 
state. Companies’ need for advice on 
issues ranging from tax to labor and 
employment to contracts to probate 
and litigation takes on added sig- 
nificance and complexity when inter- 
national factors are added. Working 
with foreign nationals, negotiating 
with multinational corporations, 
and assisting local companies with 
international suppliers are becoming 
more commonplace in Florida. For 
this reason, practitioners in the field 
of international law are consistently 
called upon to provide this critical 
advice. 

Of those states that offer specialty 
certification for lawyers, Florida is the 
only state that offers certification in 
international law. 

The Florida Bar defines interna- 
tional law as “The practice of law 
dealing with issues, problems, or 
disputes arising from any and all 
aspects of the relations between or 
among states and international or- 
ganizations as well as the relations 
between or among nationals of differ- 
ent countries, or between a state and 
a national of another state, including 
transnational business transactions, 
multinational taxation, customs, and 
trade. The term ‘international law’ 
includes foreign and comparative law.” 
In essence, if your practice crosses 
national borders or involves persons 
or businesses in another country, you 
might be practicing “international 
law.” 

This year, we will reach a significant 
milestone. At the conclusion of this 
cycle, 30 Florida attorneys will be 
certified in international law, count- 
ing them among the distinguished 
group of highly qualified individuals 
who have chosen to submit to a peer 
review and sit for a knowledge area 
exam in order to assume their role as 
certified attorneys in this area. 

If you are one of the many attorneys 
whose practice focuses on internation- 
al law, you, too, can join this notable 
group of focused attorneys. The com- 
mittee welcomes and encourages all 


members who engage in international 
law as a substantial portion of their 
practice to seek certification. 
PAMELLA Seay, Chair 


Judicial Administration and 
Evaluation 

The Judicial Administration and 
Evaluation Committee has been busy 
working on a number of projects in 
2005-06. 

One of the main projects has been 
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the revision of the trial and appellate 
court judicial evaluation forms. Some 
questions have been reworded and the 
format has changed. The forms have 
been given a new name to be more 
inclusive of all judicial divisions. The 
trial court form is now titled “Judicial 
Feedback” and the appellate court 
form is titled “Appellate Judge Feed- 
back.” The name change removes the 
negative connotations associated with 
the word “evaluation.” The new forms 
will be available this summer. 

Additionally, the committee is 
working to place the evaluation forms 
online to be more accessible. The 
number one concern for this project, 
besides making it easier for everyone 
to participate, is maintaining strict 
security. Various online surveys have 
been reviewed for security, method, 
and expense. Use of The Florida Bar 
Information Systems Department is 
a consideration. 

Promoting the evaluation pro- 
gram continues to be a top priority. 
Promotional materials about the ju- 
dicial evaluation program are being 
compiled and will be distributed at 
voluntary bar meetings, judges’ con- 
ferences, and other Bar meetings. 

Finally, the committee has been 
asked to consider how to improve pub- 
lic awareness of the merit retention 
program and how more information 
can be provided to voters in order that 
they may be better informed about 
the qualifications of merit retention 
candidates. 

I would like to thank my two vice 
chairs, Susan Kornspan and Ivan 
Reich, as well as the entire committee 
for their dedication and hard work. 
JUDGE Morris SILBERMAN, Chair 


Judicial Independence 

The Judicial Independence Commit- 
tee was originally formed in December 
2004 as a special committee estab- 
lished by President Kelly Overstreet 
Johnson. In April 2005, the Board of 
Governors elevated it to permanent 
status. 

The committee conducted open 
hearings in June 2005 and September 
2005 regarding issues related to the 
judicial nominating process. After 
receiving anecdotal information in 
the form of personal appearances 
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and written materials, the commit- 
tee in the fall was divided into three 
subcommittees: education, legislative 
issues, and issues related to the judi- 
cial election process. 

In January, the entire committee 
received input from current and 
former judges on what they perceive 
as the greatest problems hampering 
a fair and impartial judiciary. This 
information was gathered as a result 
of work being done by the judicial 
election process subcommittee. 

Because judicial independence 
encompasses a myriad of areas, the 
committee will remain flexible and 
poised to delve into issues when they 
appear in an effort to gain insight and 
help formulate means and methods of 
ensuring the well being of the judicial 
system. The committee remains dedi- 
cated to the separation of powers so 
that the people of Florida will have 
proper access to the courts and the 
benefit of a fair and impartial judicial 
system. 

Jesse H. Diner, Chair 


Judicial Nominating Procedures 

The Judicial Nominating Proce- 
dures Committee has concentrated 
this year on some continuing proj- 
ects as well as some new ones. They 
include: 

JNC Application Review: The JNP 
Committee has worked on this proj- 
ect for the last two years. Input was 
previously solicited from the JNC 
commissioners regarding possible 
revisions to the current judicial ap- 
plication form. Their suggestions 
were discussed along with input from 
committee members and a red-lined 
version of the application was finally 
sent to all JNC commissioners in 
February. Committee members will 
be following up with each commission 
chair to discuss any comments. Any 
substantial updates will be discussed 
and redistributed to the commission- 
ers for further comment. Included 
with the application is the issue of 
financial disclosure and what type is 
best to include with the application. 
Among the suggestions discussed 
were inclusion of a copy of their 
income tax form; a balance sheet; 
the required Form 1 from the Ethics 
Commission; a copy of a recent credit 


report; or any combination thereof. 
The final document will be considered 
at a formal rules convention called 
by at least 25 percent of the commis- 
sions. Changes require approval by 
a majority of representatives from 
each commission level, i.e., circuit 
and DCA. 

JNC Training: The 2005 JNC 
training was conducted on September 
9 at the Hillsborough County Court- 
house. Since no new commissioners 
were added that year, the focus was 
on advanced training for the JNC 
chairs. The JNC chair handbook 
was updated and distributed as the 
training materials. At the conclusion 
of the training, a subcommittee was 
appointed to review materials for 
future revisions. Among the areas 
covered during the training were 
handling of public records requests, 
redacting of private information from 
the public application copy, and the 
new federal privacy laws. 

In 2006, with each JNC having 
the potential for up to three new 
members and the legislature ready 
to create more judgeships, the com- 
mittee needs to be ready to provide 
the basic training for the new com- 
missioners in June or July. In addi- 
tion to the basic training that each 
new commissioner is required to 
attend during their first year of ap- 
pointment, the committee will also 
consider additional chairs’ training 
and the rules convention to consider 
the proposed changes to the judicial 
application form and options for re- 
porting financial information. 

Local Rules: The committee re- 
quested from each of the 26 JNCs 
information regarding any local rules 
their commission may have adopted. 
Several commissions provided copies 
of their local rules, and the commit- 
tee will be reviewing these in order 
to determine whether new uniform 
rules should be developed. 

The JNP Committee works in con- 
junction with the governor’s office in 
assisting with the program develop- 
ment and annual training of all JNC 
commissioners. We continually strive 
to find and suggest recommendations 
to improve the judicial nominating 
process. The committee extends its 
gratitude to each and every sitting 
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commissioner for their dedication 
to public service and commitment 
to a fair, impartial, and independent 
judiciary. 

MANUEL MENENDEZ, JR., Chair 


Juvenile Court Rules 

Although 2006 was a two-year cycle 
reporting year for the Juvenile Court 
Rules Committee, it was also active 
this year in responding to promulga- 
tion of new rules and forms by the 
Supreme Court and the enactment of 
new legislation. 

On June 30, 2005, the Florida Su- 
preme Court issued an order approv- 
ing new forms for determination of 
indigence in civil and criminal cases 
and also solicited comments from 
interested parties on the new forms. 
After receiving an extension of time 
until after its September 2005 meet- 
ing, the committee filed comments 
with the court advising that it did 
not believe that the civil indigence 
form was appropriate for dependency 
and termination of parental rights 
cases. A revised form was approved 
by the committee in January and filed 
with the court in February. Notable 
changes included deleting the “notice 
to applicant” at the top of the form 
because payment plans do not apply 
to dependency cases in which there is 
no filing fee; adding an indication that 
family size should include children 
who have been removed from the 
home; and amending various items 
to conform to statutory language. 

Also on June 30, the Supreme Court 
adopted juvenile rules and forms to 
implement F'S. 390.01115, the judicial 
waiver of parental notice of termina- 
tion of pregnancy statute. The com- 
mittee filed comments with the court 
regarding whose responsibility it is 
to issue an order if the judge does not 
act on the minor’s petition within 48 
hours; the calculation of the 48-hour 
time period; and the importance of 
creating a new case and separate file 
so that the case is not combined with 
an existing family law or juvenile 
case, giving the parents access to the 
material. Oral argument was March 
9. 

In July 2005, the committee filed a 
fast track report, proposing amend- 
ments to rules and forms to conform 


to recently enacted legislation. Signifi- 
cant changes included creation of Rule 
8.355, Administration of Psychotropic 
Medication for a Child in Shelter or 
Foster Care When Parental Consent 
Has Not Been Obtained, to implement 
FS. 39.407(3) and amendment of Rule 
8.415 and creation of Form 8.974 to 
implement F‘S. 39.013(2), allowing the 
court to extend jurisdiction for a child 
over age 18 in specified circumstances. 
These amendments were approved by 
the court on November 17, 2005. 
The committee also filed its two- 
year cycle report with the Supreme 
Court on January 27, 2006. Many of 
the amendments were made to con- 
form the rules to statutory changes 
or to correct cross-references to other 
rules. An amendment to Fla. R. Juv. 
P. 8.257 creates a new subdivision 
(h) stating that general magistrates 
may not hear shelter hearings under 
FS. 39.402 or adjudicatory hearings 
under F.S. 39.507 and 39.809. The 
amendment was proposed to the com- 
mittee by the committee on Family 
and Children in the Courts. 
ALAN Chair 


Labor and Employment Law 
Certification 

This was the sixth year since the 
area of labor and employment law was 
approved for certification by the Flori- 
da Supreme Court on March 23, 2000. 
To date, 190 attorneys have become 
certified in labor and employment law. 
Of that group, a total of 103 became 
certified without examination, having 
met the examination waiver criteria 
of 20 years of experience, in addition 
to the other eligibility requirements. 
This exemption was available only 
during the first two years following 
certification approval. The remaining 
87 attorneys qualified for certification 
through successful completion of the 
examination as well as meeting the 
other criteria. 

For 2005-06, there were 24 appli- 
cants. Of those, 16 sat for the exam 
on March 10, 2006. As of this writing, 
the committee had not completed the 
grading of exams and final application 
approvals. With fewer applicants this 
year, the committee devoted its ener- 
gies to further improving the quality 
of the examination, particularly the 


essay portion. The committee held 
several meetings in addition to the 
many hours each member spent 
outside the formal sessions drafting 
examination questions. 

This is also the first year for re- 
certification. There are 119 lawyers 
who will undergo the recertification 
process, a new phase in the activities 
of this committee. 

Mindful of the Florida Supreme 
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Court’s comments in approving certi- 
fication for labor employment law, the 
committee designed the examination 
to ensure competence in labor and 
employment law. The examination 
tested the applicants’ knowledge of a 
broad spectrum of federal and state 
laws and principles governing the 
employment relationship, as well as 
the ability to apply those laws and 
principles. 

The chair is indebted to its com- 
mittee and our Florida Bar liaison, 
Michelle Francis, for their tireless 
efforts during this past year. 
GREGORY HEARING, Chair 


Law Office Management 
Advisory Service 

Throughout 2005-06, The Florida 
Bar’s Law Office Management Advi- 
sory Service, headed by J.R. Phelps, 
has remained focused on its mission 
of providing information to all mem- 
bers of the Bar on subjects related to 
the efficient and effective delivery of 
legal services, including, but not lim- 
ited to administrative services; client 
relations; continuing legal education; 
financial management, forms of orga- 
nization, human resources, market- 
ing; office facilities; professionalism; 
risk management; strategic planning; 
substantive systems, technology; and 
trust accounting. 

To accomplish this mission, the 
committee established four goals for 
the program: Goal 1: investigate, ac- 
cumulate, and evaluate information, 
technology, and materials to assist at- 
torneys in the effective management 
of their practice, while promoting 
professionalism in all aspects of prac- 
tice and awareness of risk reduction 
procedures; Goal 2: present, publish, 
and disseminate, in a cost-effective 
manner, information, techniques, 
and materials to assist lawyers with 
the effective management of their 
practice; Goal 3: assist, upon request, 
individual lawyers and small firms 
in the evaluation and solution of 
their management problems; and 
Goal 4: anticipate and advise The 
Florida Bar about perceived trends, 
problems, and developments in the 
professionalism and practice man- 
agement areas. 

The staff of the Law Office Manage- 
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ment Advisory Service has more than 
60 years of combined law firm admin- 
istration and corporate management 
experience, including individual 
expertise in such diverse areas as 
fiduciary management and banking, 
firm governance, human resources 
management, and technology imple- 
mentation and training. In 2005-06, 
these three practice management 
advisors (PMA) and administrative 
assistant handled more than 12,000 
telephonic and e-mail questions 
from Florida Bar members. PMAs 
do a mix of voluntary, disciplinary, 
and diversionary on-site consulta- 
tions across the state. In 2005-06, 
they conducted close to 100 visits to 
private law firms, governmental law 
departments, and corporate legal 
departments. In 2005-06, LOMAS 
PMAs also participated in 37 speak- 
ing engagements, presenting at 
numerous venues across the state, 
ranging from the YLD Practicing 
with Professionalism seminars to lo- 
cal bar associations, law schools, and 
other Bar practice section seminars. 
PMAs were featured speakers in out- 
of-state venues as well, including the 
ALA and ABA’s practice management 
seminars. 

In 1980, LOMAS was the first pro- 
gram of its kind in the nation. Thanks 
in part to this committee’s guidance, 
but more importantly because of the 
efforts of LOMAS Director J.R. Phelps 
and his staff, The Florida Bar’s Law 
Office Management Advisory Service 
was the role model for 20 other states. 
Twenty-six years later, LOMAS con- 
tinues to be the national leader, as it 
provides all members of The Florida 
Bar with information, techniques, 
and materials to assist lawyers 
with effective firm management. To 
highlight this commitment, visit the 
LOMAS Web site at www.floridabar. 
org, under member services to find, in 
addition to information regarding the 
various services and programs from 
LOMAS, 115 sample administrative 
forms which can be downloaded in 
either Word or WordPerfect format. 

My personal thanks to every mem- 
ber of the committee for their service, 
Judge Walter J. Crumbley for his 
mentoring during his long running 
tenure as chair of this committee, 


and to J.R. Phelps for his dedication 
to LOMAS and The Florida Bar. 
RaFAEL GONZALEZ, Chair 


Law-related Education 

In light of a recent poll conducted by 
Harris Interactive for The Florida Bar 
in which only 59 percent of Florida 
adults could correctly identify the 
three branches of government, the Bar 
has embarked on a new campaign to 
advocate greater public awareness of 
civics and to promote civic education. 
Members of the Law-related Educa- 
tion Committee are assisting with 
this campaign through new activities 
designed to broaden public knowledge 
of the need for and benefits of civics 
education by working with local school 
boards, disseminating information to 
local media outlets, and increasing 
efforts to speak to local community 
associations about the importance of 
civics education. We encourage all Bar 
members to become involved in these 
efforts to promote greater understand- 
ing of our system of government. 

The Law-related Education Com- 
mittee is also continuing its efforts 
to reach students in the classroom 
by assisting lawyers and judges with 
classroom presentations. New cre- 
ative ideas were learned at last year’s 
annual meeting when the committee 
sponsored “No More Talking Heads: 
A Guide to Effective Classroom Pre- 
sentations.” Florida Supreme Court 
Justice R. Fred Lewis and Florida 
Law-related Education Association 
Executive Director Annette Boyd 
Pitts presented entertaining, informa- 
tive, and thought-provoking methods 
for speaking to students of all ages 
about the legal system, the need for 
an independent judiciary, and the 
constitutional system of checks and 
balances. 

The committee is looking at new 
ways of promoting law-related edu- 
cation, including new classroom 
programs based on the Legal Guide 
for New Adults, shadow programs in 
which high school students see the 
day-to-day activities of lawyers and 
judges, and developing a program 
in which students can explore legal 
issues in popular films. In addition, 
the committee is working on articles 
for a special issue of The Florida Bar 
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Journal spotlighting law-related edu- 
cation. 

The committee is also building on 
its past successes in working with the 
Florida Law-related Education Asso- 
ciation and once again assisted with 
the statewide mock trial competition 
as coaches and judges. Other commit- 
tee members worked with the new 
high school appellate competition, 
created by Florida Supreme Court 
Chief Justice Barbara Pariente and 
overwhelmingly supported by the 
Young Lawyers Division. 

Finally, the committee has contin- 
ued its tradition of participating in 
numerous state and local Law Week 
activities. The 2006 theme, Separate 
Branches — Balanced Powers, was a 
perfect fit for the committee in its con- 
tinuing mission to educate students 
about the justice system and each 
citizen’s role within the system. 
Sonya H. Hoener, Chair 


Lawyer Referral Service 

The Florida Bar Lawyer Referral 
Service had a very productive year. 
The service made 135,000 referrals 
(19,239 of those were made on LRS 
online) and collected $126,600 in dues 
revenue and $683,154 in remittance 
fee revenue. 

The top five counties for referrals 
were Dade, Polk, Marion, Volusia, and 
Sarasota counties. The top five refer- 
ral areas were family law, real estate 
law, consumer law, personal injury 
law, and labor law. 

The staff of the lawyer referral 
service continued to work with the 
Bar’s information systems depart- 
ment on establishing an online service 
membership application in addition 
to creating a monthly report and a 
weekly referral service slip faxing 
component. 

The committee studied the subject 
matter/experience panel information 
from the ABA and developed drafts 
of panel applications for family law, 
medical malpractice, criminal law, 
personal injury, and consumer law. 
The committee reviewed the panel 
applications in January and decided 
to table the applications. The applica- 
tions will be reviewed in June. 

The Broward County Bar Associa- 
tion Lawyer Referral Service submit- 


ted a proposal requesting coverage of 
Miami-Dade County. The committee 
approved the request and submitted 
the proposal to The Florida Bar Board 
of Governors’ Program Evaluation 
Committee which approved it with 
later approval by The Florida Bar 
Board of Governors. The staff will 
work with the staff of the Broward 
County Bar Association to ensure 
a smooth transition. The Broward 
County Bar Association will begin 
making referrals for Miami-Dade 
County on October 1, 2006. 

ANTHONY V. Chair 


Marital and Family Law 
Certification 

As my unprecedented third term 
as chair and sixth year as a member 
of the Marital and Family Law Certi- 
fication Committee come to an end, I 
am extremely grateful for the lasting 
friendships formed among all com- 
mittee members during my years of 
service, the extraordinary cooperation 
and contributions received from our li- 
aison Cherie Morgan and from Dawna 


Bicknell, director of Legal Specializa- 
tion and Education for The Florida 
Bar, and the support we received from 
the Board of Legal Specialization and 
Education for our attempts to expand 
the ranks of certified marital and fam- 
ily lawyers. 

During the past years, the exam 
has been shortened, streamlined, 
and made more straightforward. Our 
methodology of grading has been 
standardized to continue ensuring 
fair and equal treatment. We have 
received permission to provide sample 
questions and answers to applicants, 
together with a more detailed expla- 
nation of grading. As chair, I spoke 
this year to approximately 750 people 
at the Family Law Section’s Family 
Law Review Course to encourage the 
attendees to apply for certification. 
In addition, my partner, Scott Rubin, 
who is a former chair of this commit- 
tee and its exam consultant for the 
past three years, and I were the fea- 
tured speakers at the “Cert Dessert” 
where exam applicants were, for the 
first time, told in advance about the 
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format of the exam, given the sample 
questions and answers, and heard an 
explanation of the grading procedures. 
All of the attendees were appreciative 
to receive this information in advance 
of the exam. 

As was decided by the committee 
last year, an entirely new exam was 
prepared this year. That means that 
60 objective questions and four essay 
questions (including the pass/fail eth- 
ics essay) were composed, answered, 
checked, and double-checked. In addi- 
tion, the committee had to review the 
largest ever number of applications, 
since three “classes” of lawyers were 
up for recertification this year in ad- 
dition to the new applicants. 

Along with the promotion of the 
certification program, our committee 
promoted certification at other CLE 
programs provided by The Florida 
Bar and the American Academy of 
Matrimonial Lawyers. As chair, I also 
appeared on public service television 
programs explaining to the public the 
benefits of retaining a board certified 
marital and family lawyer. 

Our committee continued with its 
pledge to follow the admonitions of 
Chief Justice Barbara Pariente to 
stress the needs of children. Our peer 
review form requests judges and at- 
torneys to evaluate an applicant’s 
consideration of the needs of children 
in marital and family law litigation. 
We have submitted to the Board of 
Legal Specialization and Education 
proposed rule changes which would 
reduce the number of contested trials 
required of an applicant in recognition 
that there is far less economic and 
emotional impact on children whose 
parents’ cases are resolved through 
settlement, mediation, or other alter- 
nate dispute resolution mechanisms. 
Another submitted change would al- 
low attendance at an approved trial 
advocacy workshop to substitute for 
one of the required trials. 

My report would not be complete 
without recognition of the outstand- 
ing contributions made by my vice 
chair, Magistrate Diane Kirigin, who 
worked tirelessly on every task as- 
signed to her and volunteered for 
more. Finally, I am so pleased that 
David Garfinkel has returned to the 
committee. He has been an invaluable 
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addition and I hope that he will move 
into a leadership position next year. 
While I end my term with a little 
sadness that I will no longer be an 
official part of such a rewarding com- 
mittee, I leave knowing it is in good 
hands. I will always be available 
should my help be needed. I will be 
joining the executive council of the 
Family Law Section where I intend 
to continue working to ensure that all 
qualified candidates for marital and 
family law certification step up to the 
plate and apply. 
Terry L. FoGe., Chair 


Media and Communications 
Law 

The Media and Communications 
Law Committee provides educational 
programming for members of The 
Florida Bar and the public on a wide 
range of topics including free speech, 
access to government and court re- 
cords, the reporter's privilege, and the 
state and federal court systems. 

In December 2005, the Media Law 
Committee presented its 16th Annual 
Reporters’ Workshop, held at the Su- 
preme Court and The Florida Bar. The 
workshop introduced 21 new Florida 
reporters to the state and federal 
court systems and offered guidance 
on how to find and investigate sto- 
ries and how to gain access to public 
records. This spring, the Media Law 
Committee partnered with Stetson 
University College of Law to organize 
and present the media law conference, 
“Privacy, Publicity and Privilege.” 
Throughout the year, the committee 
worked with the Florida First Amend- 
ment Foundation to lead Sunshine 
Seminars on the reporter's privilege 
and newsgathering. On June 23, 2006, 
the Media Law Committee will pres- 
ent its First Amendment seminar at 
the Bar’s annual convention in Boca 
Raton. 

In addition to these events, the com- 
mittee presented its annual media law 
awards, which recognize news media 
that has made a significant effort to 
inform the public about the delivery or 
quality of justice. The committee also 
updated its Reporter’s Handbook, an 
online resource that provides report- 
ers, attorneys, and the general public 
with information regarding a wide 


variety of topics, including state and 
federal sunshine laws, access to courts 
and court records, defamation, and 
invasion of privacy. 

The Media Law Committee filed 
with the Supreme Court comments 
on the recommendations of the court’s 
privacy and court records commit- 
tee. 

D. Patricia WALLACE, Chair 


Member Benefits 

The 2005-2006 Member Benefits 
Committee continued to search for 
new programs for Florida Bar mem- 
bers and to review existing ones. The 
focus was on insurance programs, 
communication to Bar members, and 
technological advances. 

Last year the Bar implemented free 
basic online legal research services 
to all members through the legal re- 
search firm, Fastcase. This year the 
committee monitored the progress 
of the program, and I am happy to 
report that, in the words of many of 
our young lawyers, “Fastcase rocks.” 
This is evidenced by the fact that from 
June 2005 through March 2006, 8,176 
members of the Bar used Fastcase 
with approximately 80,000 transac- 
tions. The committee would like to 
stress that all Florida Bar members 
should become familiar with Fastcase 
by logging on to the Bar’s Web site and 
clicking the Fastcase icon. The com- 
mittee looks forward to any comments 
concerning the service. 

Insurance opportunities continue to 
be an important focus, and a search for 
better health coverage is a constant 
challenge. The committee considers 
this a constant work in progress for a 
real need of Florida lawyers and their 
families. Discussions have continued 
in seeking to improve professional 
liability coverage. 

New benefits instituted this year 
also include discount computer/soft- 
ware programs through Dell and 
Corel, automobile insurance discounts 
with Geico, and automobile rental 
discounts with all major companies, 
as well as computerized legal research 
with LexisNexis, office products with 
Pennywise, and financial services 
with MBNA. 

LexisNexis, Geico, and Fastcase 
participate in our annual convention 
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with the exhibits and sponsorships. 
The committee will continue to 

monitor the Fastcase program and to 

search for new and better benefits for 

all members. 

Frank C. WaLKER, Chair 


Member Outreach 

Looking beyond gender and race, 
focusing on inclusion and alleviation 
of apathy within the membership, 
the Member Outreach Committee is 
charged with increasing the partici- 
pation of all Florida Bar members in 
activities, sections, committees, and 
voluntary bars while developing ways 
to increase the number of diverse and 
inclusive participants in these areas. 

Functioning as a special committee 
following the 2004 Diversity Sym- 
posium, member outreach actively 
reviewed the “Diversity in the Legal 
Profession Final Report and Recom- 
mendations” to advise the Board of 
Governors on the status of its imple- 
mentation. Continual analysis of the 
report has been the primary focus of 
the committee, which became a stand- 
ing committee this year. Sections of 
the report identified critical areas for 
improvement within the legal pro- 
fession: diversity in legal education, 
legal employment, the Bar, and the 
judiciary. 

Committees, sections, department, 
and affiliates have been asked by the 
committee to collaborate to achieve 
the goals outlined in the report. Sta- 
tus reports have been issued to detail 
the work of each group. Some of the 
recommendations have been consid- 
ered by member outreach; others re- 
quire further analysis; and still others 
cannot be addressed without policy 
changes. The committee partners with 
the Equal Opportunities Law Section, 
the Young Lawyers Division, volun- 
tary bar associations, law firms, and 
law schools on various activities and 
works with the Equal Opportunities 
Law Section in planning and funding 
the annual diversity symposium and 
other diversity initiatives. 

In September 2004, a position was 
created to staff the Member Outreach 
Committee and serve as coordinator of 
the diversity symposium. This coordi- 
nator collaborates with staff liaisons, 
section and committee chairs, and 
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voluntary bar associations to com- 
municate upcoming programs, events 
and Member Outreach Committee 
activities. In addition, the coordina- 
tor regularly compiles a status report 
on Bar activities that are focused to 
increase diversity in the legal profes- 
sion. 

Since 2004, there have been two di- 
versity symposia. The first symposium 
on diversity was organized by the 
Equal Opportunities Law Section and 
held in April 2004 at the St. Thomas 
University College of Law in Miami. 
It was attended by 80 members of the 
legal profession. From this inaugural 
symposium, the “Diversity in the 
Legal Profession Final Report and 
Recommendations” was generated, 
outlining critical areas of need for 
an increase in inclusion and diver- 
sity. The program involved drafting 
a definition of diversity, identifying 
areas where efforts toward diversity 
could be made, and creating recom- 
mendations for resolving challenges 
in achieving diversity. 

The 2005 symposium was held at 
the Tampa Stetson College of Law 
Center and was attended by 162 Bar 
members, law students, and others 
affiliated with the legal profession. 
The presence of the chief justice and 
other leaders of the bench and bar was 
outstanding, showing a commitment 
to the issue of diversity from every 
perspective. The event focused on the 
critical area of diversity in legal em- 
ployment, using the prompts from the 
first symposium as a guide. The event 
provided a platform for interactive 
dialogue between corporate entities, 
law firms, attorneys, and judges on 
the benefits of a diverse workforce 
in the legal profession. Highlights 
were placed on diversity as a critical 
component for competitiveness in 
Florida, which continues to increase 
in all categories of diversity — racial, 
ethnic, gender, lifestyle, and ability. 

The 2006 Diversity Symposium was 
held at the Florida A & M University 
College of Law in Orlando on April 
27-28, with the theme of “A Progress 
Report on Diversity in Florida’s Legal 
Profession.” Veteran civil rights attor- 
ney Fred Gray was keynote speaker. 
Attendance at the 2006 symposium 
was expected to reach 200. The objec- 


tive of this year’s symposium was 
to reflect upon the progress that 
has been made since the inaugural 
symposium, highlighting actions in 
the areas of education, employment, 
the judiciary, and in leadership op- 
portunities. Among other things, the 
symposium gave members of the 
profession an opportunity to assess 
the Bar and its leadership on efforts 
toward diversity. 

Another activity supported by the 
committee is the annual October 
minority mentoring picnic in Miami. 
This event, organized by attorney 
John Kozyak, matched minority law 
students with mentors at varying 
stages of their legal careers. The event 
served as a reminder of the impor- 
tance networking has on the future 
of law students and their legal aspi- 
rations. The Florida Bar cosponsored 
the picnic along with more than 40 
law firms, judges, and voluntary bar 
associations. 

Asuccessful initiative that came out 
of the Membership Outreach Commit- 
tee in 2005-2006 was the development 
of a “master calendar” of bar events 
around the state on the Bar’s Web 
site. The calendar contains listings 
of all Florida Bar and voluntary bar 
events, including ail minority bar 
associations, around the state. This 
calendar encourages communication 
and enhanced relationships between 
The Florida Bar and the voluntary 
bars, particularly the minority bar 
associations. 

Additionally, the committee will 
continue to gather information from 
other state bars and the ABA for a 
resource database as well as materi- 
als highlighting all activities focused 
on diversity in Florida’s legal profes- 
sion. 

The Member Outreach Committee 
will continue its persistent effort to 
make diversity a core value of The 
Florida Bar. 

Hank Coxe, Chair 


Military Affairs 

The United States remains at 
war, in a struggle with ideologies 
few understand, while most citizens, 
residents, and visitors in Florida are 
able to continue to live normal daily 
lives. The Military Affairs Commit- 
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tee works to provide legal security 
to those who have answered the call 
to serve in uniform to maintain our 
nation’s freedom and safety, and our 
way of life. 

The scope and function of the com- 
mittee is to 1) “Gather and dissemi- 
nate information, share expertise, and 
advise the members of The Florida 
Bar on all matters relating to the 
practice of military law in Florida”; 
and 2) “To serve as the link between 
The Florida Bar and active duty, 
reserve, National Guard, and retired 
military attorneys within Florida.” 

This past year, the committee has 
worked with the legal assistance 
providers of each of the Armed Forces’ 
judge advocates to publish e-lists 
of Florida attorneys, over 200 in 
number, who volunteer their time 
and expertise to mentor active duty 
military attorneys. This program 
greatly improves the level of legal 
advice available to active duty service 
members throughout the world. The 
project, named Operation Stand-by 
is, of course, also available to their 
dependents at home. The volunteers 
include former military lawyers, re- 
serve and guard judge advocates who 
are not on active duty, and private 
and governmental attorneys with no 
direct connection to the military who 
want to take the opportunity to help 
our servicemen and servicewomen 
in this time of international strife. 
The committee has produced this list 
in booklet form for use at military 
legal offices for many years. The lists 
are now available to legal assistance 
officers, anywhere, on the Air Force 
FLITE system, the Army’s JAGCNET 
and Navy and Marine Corps Judge 
Advocate Web pages, as well as the 
Coast Guard Legal Web site. 

The committee members are volun- 
teers and include active duty Judge 
Advocates, Reserve and National 
Guard JAGs, members of large and 
small law firms, and several sole 
practitioners. Membership on the 
committee is open to any Florida Bar 
member with an interest in furthering 
the ability of our profession to assist 
members of the Armed Forces of the 
United States, active members of the 
reserve components, retired members, 
and all veterans. 


This year the annual Military Law 
and Legal Assistance Symposium was 
presented on January 21, 2006, at 
the Hyatt Regency in Miami, as part 
of The Florida Bar Midyear Meeting. 
This daylong program, organized by 
Bob Jaegers, It. col., USAFR (Ret.), 
and the U.S. Air Force contingent 
within the committee featured Air 
Force Brigadier General Thomas 
L. Hemingway, legal advisor to the 
appointing authority, Office of Mili- 
tary Commissions. He described the 
military commissions and their legal 
procedures, the current challenges 
underway in the federal courts, and 
the sources of authority for such 
commissions, from the Geneva Con- 
ventions and the U.S. Constitution, 
to more recent tribunals established 
by the United Nations. This presenta- 
tion and ensuing discussion was the 
liveliest and most informative in the 
committee’s history. 

Symposium speakers came from 
far and wide, and their topics varied. 
Colonel John Odom, USAFR (Ret.), 
from Shreveport, LA, described his 
efforts as a litigator to protect reserve 
component members from job losses 
and business adversities brought 
on by call-up to active duty. Judge 
Gregory P. Holder, col., USAFR (Ret.), 
spoke about the impact of domestic 
violence on the career of a military 
member. Rep. Kevin C. Ambler (R- 
Tampa), major, USAFR, provided 
an update on Florida law affecting 
military personnel, and pointed out 
new laws permitting monuments 
and memorials at rest stops, reducing 
sportsman’s license fees for veterans, 
and protecting service members from 
unfair insurance practices. Michael 
Steinberg, attorney, presented “An 
Introduction to Pension and Compen- 
sation Claims” and invited all Florida 
lawyers’ involvement in assisting 
veterans with the maze of procedures 
to obtain the full benefits available to 
them from the VA based upon their 
military service. Howard O. McGillin, 
Jr., col, US Army (Ret.), updated the 
audience about the DoD Joint Ethics 
Regulation, and how to advise clients 
about accepting gifts and other ben- 
efits according to federal and Florida 
law. Army Reserve Majors Stuart 
Siegel and Kathy Giraitis concluded 


the symposium with “Immigration 
and Naturalization Issues for Military 
Personnel,” providing new issues of 
concern caused by post-9/11 changes 
in this subject. 

The committee was proud to present 
the 2006 Clayton B. Burton Award 
of Excellence to Marc J. Soss, senior 
attorney with Akerman Senterfitt, 
Tampa, and a member of the Naval 
Reserve, where he is the supply offi- 
cer for Special Operations Command 
(Central). During the past year he has 
volunteered to prepare over 50 wills 
and powers of attorney for deploying 
members of the U.S. military, provided 
advice on taxes, guardianships, pro- 
bate, and reemployment rights issues, 
published articles advising reservists 
and guardsmen of their legal rights, 
and lectured to local businesses and 
human resource departments about 
reserve and guard reemployment 
rights issues. As well, Mr. Soss has 
collected and sent monthly care pack- 
ages to deployed troops in Kuwait, 
Qatar, Iraq, and Afghanistan. This 
award, established in 1990, is given 
annually to an attorney who dem- 
onstrated character and leadership 
promoting the quality of legal services 
furnished to military personnel serv- 
ing in Florida. 

The committee also introduced a 
proposal to The Florida Bar, which 
has now been filed with the Supreme 
Court, for the membership fees exemp- 
tion for activated reserve members of 
the armed services. This would apply 
to Bar members recalled to active 
duty for 30 days or more, and would 
continue until the end of the member’s 
active duty tour. This proposal was 
the result of concerns raised in the 
last two major mobilizations in 1991 
and 2003. Some attorneys experienced 
extreme reductions in income upon 
activation, and it is believed this is 
a small but appropriate signal of the 
Bar’s appreciation for the sacrifice 
made by our members who volunteer 
for national service. 

This committee could not function 
without the dedication of its members 
and all of the suggestions, support, 
and individual effort each has put 
into this and every year. The commit- 
tee also extends its heartfelt thanks 
to Maria Johnson of the Bar staff, 
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who was the lynchpin of our efforts 
throughout the year, especially in 
making arrangements for our Sym- 
posium. 

Mark BuLuMSTEIN, Chair 


Professional Ethics 

The Professional Ethics Committee 
is responsible for providing guid- 
ance to Bar members on the Rules 
of Professional Conduct and issuing 
formal advisory ethics opinions that 
are published in Professional Ethics of 
The Florida Bar. The formal opinions 
may also be accessed at www.florida- 
bar.org. A link to Ethics Opinions is 
included in a blue bar near the top of 
every page of the Web site. The com- 
mittee also provides informational 
packets and periodic ethics updates 
online. The committee reviews infor- 
mal written opinions issued by staff 
counsel and reconsiders them sua 
sponte, as deemed appropriate, or if 
the inquiring attorney seeks review 
of the informal staff opinion. In ad- 
dition, the committee sponsors an 
annual professional ethics seminar. 
The committee was busy during the 
past year, meeting four times and 
considering many ethical concerns. 
The committee is staffed by the Bar’s 
ethics department. The attorneys on 
staff research and draft informal staff 
opinions and maintain the toll-free 
Ethics Hotline. 

Formal Advisory Opinion Proce- 
dures: The Florida Bar Procedures for 
Ruling on Questions of Ethics govern 
the process by which staff issues in- 
formal oral and written opinions and 
by which the committee issues formal 
opinions. The committee may issue 
formal opinions upon review of staff 
opinions and existing formal opinions. 
Additionally, the Board of Governors 
may request that the committee is- 
sue a formal opinion concerning the 
application of the ethics rules to a 
particular set of facts. When issuing 
proposed formal opinions, the com- 
mittee publishes official notice in The 
Florida Bar News, allowing members 
to comment. The committee values the 
input and encourages members’ com- 
ments. The procedures are available 
at www.floridabar.org by choosing the 
link for Ethics Opinions. 

Final Advisory Opinion: Client Per- 


56 THE FLORIDA BAR JOURNAL/JUNE 2006 


jury: Advisory Opinion 04-1 addresses 

the appropriate course of conduct for 
a lawyer when the client in a criminal 
case tells the lawyer that the client 
will commit perjury at trial, despite 
the lawyer’s repeated warnings that 
the lawyer must disclose to the court 
if the client does so. The opinion states 
that in such a situation the lawyer 
must reveal the client’s intent to com- 
mit perjury to the court under Rules 
4-1.2(d), 4-1.6(b)(1) and 4-3.3(a)(4). 
If, on the other hand, a lawyer has no 
advance warning of the client’s intent 
to commit perjury, and the client does 
actually commit perjury, the lawyer 
must try to persuade the client to 
rectify the problem. The opinion states 
that if the client refuses to rectify the 
false testimony, the duty to do so falls 
to the lawyer. It is then for the court to 
determine how to proceed, including 
whether to allow the lawyer to with- 
draw due to the resulting conflict. 

Opinions Withdrawn: At its Janu- 
ary 2006 meeting, the committee 
withdrew two opinions discussing how 
an associate can notify clients of his 
or her departure from a jaw firm. The 
withdrawn opinions were opinions 66- 
44 and 84-1, which allowed associates 
to indicate a willingness to continue 
the representation of a client only in 
a joint communication with the firm 
in which both the lawyer and the 
firm ask the client to let them know 
who the client wishes to continue the 
representation. If a joint communica- 
tion was not done, the associate could 
send written notice of the departure 
and give that associate’s new contact 
information, but the associate could 
solicit the client’s matter. These opin- 
ions were withdrawn in light of new 
rule 4-5.8 which specifically sets out 
procedures for a lawyer and a firm 
to follow in notifying client when a 
lawyer, whether an associate or an 
owner, leaves a firm or when a firm 
dissolves. 

Issues Currently Under Consider- 
ation: On the technological front, the 
committee is grappling with ethical 
issues presented by technology and 
is considering issuing an opinion 
addressing keeping case files and 
other records electronically. The other 
technological issue that may become 
the subject of an opinion is metadata. 


Metadata is data in a document that 
is normally hidden from view and 
can contain information about who 
drafted the document and what revi- 
sions have been made to it. The com- 
mittee is concerned about the ethical 
obligations both of attorneys sending 
documents electronically that may 
contain metadata and of attorneys 
receiving such documents. 

The committee, at the request of 
the Board of Governors, is consider- 
ing whether opinion 77-30 should be 
modified. This opinion concludes that 
an attorney representing a county 
commission could not represent an 
individual commissioner charged with 
misuse of public office before the state 
Ethics Commission. The committee 
has appointed a smaller subcom- 
mittee to make recommendations to 
the full committee as to whether the 
opinion should be modified. 

Before any proposed opinions on 
these subjects are considered by the 
committee, the text of the proposed 
opinions will be published for review 
in The Florida Bar News 30 days prior 
to the meeting and Bar members can 
then submit any comments they have 
to the PEC for consideration. 

Masters Seminar on Ethics: The 
Professional Ethics Committee’s pop- 
ular yearly CLE program addresses 
areas of ethics of great significance to 
Bar members. The committee again 
will sponsor a Master’s Seminar on 
Ethics at the 2006 annual convention. 
The speakers will discuss ethics is- 
sues that Florida lawyers face daily in 
their practice. Topics include conflicts 
arising in deadlocked entities, ethical 
issues arising with collateral source 
creditors, ethical issues under the 
new bankruptcy code, ethical issues 
with metadata, and ethical concerns 
raised by ancillary businesses of at- 
torneys. The speakers are Franklin 
L. Zemel, Jeffrey Wm. Pearson, Wade 
Yeakle, Patricia Redmond, Steven W. 
Tepple, and D. Culver “Skip” Smith. 
The seminar provides three hours of 
ethics CLE credit. 

Informal Ethics Opinions Service: 
The ethics opinion process continues 
to rate as the most desirable service 
on membership surveys, and the 
committee is committed to providing 
ethics guidance to Bar members. The 
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committee would like to thank the 
staff of the ethics department for their 
dedication, assistance, and support in 
providing such guidance throughout 
the year. Staff had another busy year 
on the ethics hotline as they handled 
20,886 hotline calls during the fiscal 
year 2005 in addition to providing 407 
written staff opinions. 

Finally, the chair would also like 
to thank the committee members for 
their hard work over the last year. 
Simon P. Dray, Chair 


Professionalism 

The scope and function of the Stand- 
ing Committee on Professionalism is 
to assist the commission and center in 
implementing programs, events, and 
activities to promote professionalism 
throughout the state. The commit- 
tee works closely with the Supreme 
Court’s Commission on Professional- 
ism chaired by Florida Supreme Court 
Justice Raoul G. Cantero III and the 
Center for Professionalism led by Di- 
vision Director Mary Ellen Bateman 
and Director Carl Zahner, Jr. 

This year, the committee undertook 
a new project entitled Professional- 
ism Works to recognize individuals 
and organizations who exemplify the 
ideals of professionalism. The com- 
mittee strongly believes that each of 
us in our professional lives have had 
a mentor or known of a person within 
the profession that has inspired us by 
their devotion to the ideals of justice, 
civility, charity, and service not only to 
the Bar, but, more importantly, to each 
other. Those individuals and their 
stories will be highlighted in Pro- 
fessionalism Works.”Judge Charles 
Green is the chair of that project, and 
the center established a Web site with 
information and a link for individuals 
to submit their stories. 

The committee is also preparing 
for its annual Master Seminar on 
Professionalism titled “Creating a 
Guide for Professionalism: Practic- 
ing Within a Framework of Civility 
and Honor,” scheduled for the Bar’s 
annual convention in Boca Raton on 
June 22. This seminar will be unlike 
our past seminars since it will require 
everyone to actively participate in the 
creation of a guidebook to use when 
we are confronted or placed in a situ- 


ation where fellow attorneys need a 
lesson or two in their personal com- 
munication. Each participant will be 
a co-author of this guidebook appro- 
priately moderated by former Justice 
Major B. Harding, Justice Cantero, 
Judge Terry P. Lewis, and Judge Peter 
D. Blanc. As in the past, this program 
will achieve and go beyond everyone’s 
expectation. Jim Thaler is chair. 

The committee also gives three an- 
nual awards and one annual contest 
award for the purpose of recognizing 
individuals and associations that ex- 
emplify professionalism. The William 
M. Hoeveler Judicial Professionalism 
Award is presented to a jurist who has 
all of the professionalism qualities we 
admire in a judge and a lawyer. This 
year the award will be presented to 
Judge Ralph Artigliere of the Tenth 
Judicial Circuit by Justice Cantero 
at the judicial luncheon during the 
annual convention. Special thanks to 
Stephanie Williams and her commit- 
tee for its hard work of selecting Judge 
Artigliere from a pool of 14 excellent 
nominees. The Annual Professional- 
ism Award is open to voluntary bar 
associations and other organizations 
that have conducted outstanding 
professionalism programs. This year’s 
recipient goes to the Fifth Judicial Cir- 
cuit for its professionalism conference, 
which was a major effort in establish- 
ing professionalism as a personal goal 
for all members of this circuit, bench, 
and bar. Many thanks to Michael 
Napoleone and his committee for an 
outstanding job and for many hours 
making this a well-deserved award. 
The recipient of this award receives a 
$1,000 cash prize. The Faculty Award 
is given to a faculty member that has 
given exceptional service and com- 
mitment to their law students and to 
the profession. This year’s recipient is 
Professor Lawrence S. Kreiger from 
Florida State University College of 
Law. His research into the effects of 
law school on students is a significant 
contribution to how professionalism 
can improve the lives of law students 
and, by extension, the rest of the 
practicing bar and judiciary. Jim 
Edwards, committee chair, has done 
an outstanding job this year, and I 
commend him and his committee for 
their hard work. This year, the award 


will include a check of $1,000 from 
Rumberger, Kirk and Caldwell in 
Orlando. 

The Student Essay Contest recog- 
nizes law students who compete in 
writing essays on professionalism. 
This year’s chair is Jim Earp and his 
committee will be announcing the fi- 
nalists in the near future. The winner 
of this contest receives $1,000 from 
the Young Lawyers Division of The 
Florida Bar, and a traveling trophy 
presented by the Supreme Court to 
the law school for display during the 
next year. 

The Center for Professionalism 
also provides over 1,000 copies of 
the 2005-2006 handbooks on lawyer 
professionalism each year to all of 
Florida law students in professional 
responsibility classes. The committee 
believes that by providing law stu- 
dents an opportunity to familiarize 
themselves with the Ideals and Goals 
of Professionalism and the Guidelines 
for Professional Conduct we can make 
a difference in changing the way our 
profession is viewed. 

I extend my gratitude to all com- 
mittee members for their endless time 
and tireless effort. I look back over all 
of our accomplishments this year and 
know that not only did I have great 
chair and committee members, but I 
also had my unsung heroes, an excel- 
lent Bar staff. I cannot thank Becky 
Blackburn and Carolyn Shovlain 
enough for their tireless efforts, in 
addition to the director, Carl Zahner 
for his friendship and support. 
JAMES N. Fioyp, Chair 


Quality of Life and Career 

The mission of the Quality of Life 
and Career Committee (QLCC) is to 
increase awareness within the legal 
profession of the importance of a bal- 
anced, healthy lifestyle. This includes 
all the factors for an enjoyable and 
sustainable career. The QLCC ad- 
dresses both predictable challenges 
to the quality of life and career, and 
the many opportunities to enhance 
our sense of well-being by sharing 
self-help resources. In this context, 
the QLCC focuses on both problem 
solving and problem prevention. 

The committee uses a three-prong 
approach to fulfilling its mission: 
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1) Promoting quality of life at the 
annual convention through a suc- 
cessful CLE presentation and other 
events; 

2) Sharing resources through its 
Web site; and 

3) Promoting local presentations by 
members of the committee. 

Annual Meeting: Historically, the 
QLCC has presented nationally rec- 
ognized authorities on quality of life 
issues at the Bar’s annual meeting. 
In 2005, the committee sponsored a 
seminar by Arizona attorney Leonard 
Scheff of TransformingAnger.com. 
Scheff’s presentation was “The Cow in 
the Parking Lot: Transforming Anger 
to Improve Your Practice and Your 
Life.” The seminar was well received 
and attendance was at capacity. 

At the 2006 annual meeting, the 
QLCC will sponsor a seminar ad- 
dressing the effect of long-term and 
catastrophic illness on the lawyer’s 
practice. The seminar is titled “CAN- 
cer CAN Be Beat: Coping, Surviving, 
and Thriving in Your Professional 
and Personal Life when Major IIl- 
ness Strikes” and will include several 
panel discussions with lawyers who 
have survived cancer. The seminar 
presenters include the Chief Justice 
Barbara J. Pariente and First DCA 
Judge William Van Nortwick, as well 
as patient advocates, insurance car- 
rier representatives, a representative 
from The Florida Bar’s Law Office 
Management Assistance Service, and 
Edward McIntyre, program chair for 
the QLCC. 

Web site: The QLCC offers quality 
of life resources through its Web site, 
www.fla-lap.org/qlsm/, and sponsors 
a column periodically in The Florida 
Bar News called “Stresslines.” In this 
column, we bring to the Bar’s mem- 
bers the observations of experts from 
around the country on quality of life 
issues. 

Local Presentations: In 2002, the 
QLCC devoted considerable attention 
to developing an effective approach to 
increasing general awareness of key 
quality of life issues, and a consensus 
emerged that its educational efforts 
should be directed at the grass roots 
level. During the ensuing years, we 
moved forward with this approach. 
QLCC committee members continue 
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to give CLE presentations to local bar 
associations on a variety of quality of 
life topics, and the response has been 
very positive. QLCC members also 
make themselves available through 
The Florida Bar’s Speakers Bureau. 

The committee participates in joint 
presentations with Florida Lawyers 
Assistance, Inc., at all the Young 
Lawyers Division’s Practicing With 
Professionalism seminars, at which 
a one-hour seminar is given on at- 
torneys’ life balance issues and the 
perils of addiction, vicarious trauma, 
and distress. Evaluations for the pre- 
sentation are consistently among the 
highest for the seminar series. 
ANpREW J. Mayts, Chair 


Real Estate Certification 

Another year has gone by and the 
Real Estate Certification Committee 
has continued to improve the real 
estate certification process. This year, 
we focused on giving as much informa- 
tion about the certification exam as 
we could in order to allow potential 
examinees to make well-informed 
decisions regarding areas to study. 
In doing so, we have tried to make 
optimum use of the Bar’s Web site. We 
live in a great technological age and 
since many real estate practitioners 
have come to rely on the Internet for 
specific information, our committee 
decided to revise our exam specifica- 
tions and make them more specific for 
the Web site. 

At floridabar.org/certification, go to 
Attorney Resources and click on Board 
Certification Area Information, and 
then Real Estate. The specifications 
for the exam are presented in greater 
detail than previously published on 
the Web site to aid future applicants 
in their decision to take the exam as 
well as help those applicants taking 
the exam to determine what to study 
and how much. We took seriously the 
comments that were made in the 2005 
Real Estate Post-exam Survey as well 
as past post-exam surveys in making 
these changes. 

If there is one thing that any indi- 
vidual interested in becoming board 
certified in real estate should know, 
it is that substantial preparation is a 
must for the certification exam. The 
exam covers a variety of topics within 


the real estate field and some of the 
topics may not be as familiar as oth- 
ers. So that applicants will be given an 
idea of what is available to help them 
prepare, we have also published for 
the first time on the Web site a list of 
sources. The list, of course, is not all- 
inclusive, but it should help in making 
important study-related decisions. 

The committee does not release 
sample questions for review even 
though the committee does not use 
the same questions again. Instead, 
the committee goes the extra mile to 
develop new questions each year that 
relate to practical issues that real 
estate practitioners face. The com- 
mittee realizes that many real estate 
practitioners rely on paralegals and 
computer software to complete certain 
real estate documents and settlement 
statements. However, the exam is 
geared to show whether real estate 
practitioners have that standard of 
knowledge and competence to be able 
to analyze and respond to situations 
correctly, as clients expect of a lawyer 
who is board certified in real estate. 
Like last year, we had multiple choice, 
long essay, short answer questions, as 
well as contract analysis, and HUD-1 
Settlement Statement completion on 
this year’s exam. 

In 1987, The Florida Bar began 
board certification in real estate. As 
of this writing, The Florida Bar has a 
total of 409 specialists in real estate 
law. The committee encourages board 
certification and hopes that qualified 
real estate practitioners will apply 
for certification. For this year’s exam, 
we had 41 applicants, a substantial 
increase from previous years. The 
committee hopes that this is the start 
of a trend toward a larger number of 
qualified applicants becoming board 
certified in real estate. 

I am proud to work with the rest 
of the committee. Every single one of 
them takes his or her duties within 
the committee very seriously. Mem- 
bers worked very hard and attended 
six all-day, in-person meetings this 
year to prepare and repeatedly revise 
exam questions, review and discuss 
applications for certification and re- 
certification, and discuss certain other 
certification issues. In addition, mem- 
bers attended phone conferences or 
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Amendments to Rule 2.050(b)(10) 
Clarify language in the rule and address 
timing issues for judges to maintain their 
certification to preside over death 
penalty cases. 


responded to e-mails. Members come 
from various areas of real estate prac- 
tice and from all parts of the state. I 
would like to formally acknowledge 
and thank each for their participa- 
tion this year. These hard-working 
board members are Steven Rubin, also 
vice chair, Martin Awerbach, Jamie 
Campbell, Howard Cohen, Gary Gaff- 
ney, Mary Robison, Jim Russick, and 
Richard Schlosser. A special thanks 
goes to Carol Vaught, our Bar staff 
liaison, who kept us on schedule and 
whose assistance is always invaluable 
to the committee. 

R. Lynn Lovesoy, Chair 


Rules of Judicial Administration 
The committee has been working 

on many issues and topics. Under 

consideration are the following: 

1) Amendments to Rule 2.050(b)(10) 
to clarify language in the rule and ad- 
dress timing issues for judges to main- 
tain their certification to preside over 
death penalty cases. At the January 
2006 meeting the committee approved 
the rule drafted by the FCEC Ad Hoc 
Committee on training requirements 
for handling capital cases, with minor 
changes. The rule was scheduled to 
be presented for final approval at the 
next committee meeting in June. 

2) Amendment to Rule 2.050(g) to 
add cases that involve elections and 
proposed constitutional amendments 
to the list of cases filed in circuit court 
that judges should expedite. The 
committee further voted to approve 
committee notes to this rule as well as 
Rule 2.085(c) (which deals with par- 
ties’ rights to file notices and motions 
in priority cases), to cross reference 
one another. These changes will be 
presented for final approval at the 
next committee meeting. 

3) Amendment to Rule 2.160(c) to 
require disclosure by a party moving 


for recusal of a judge, if a judge has 
been previously disqualified in that 
action on a motion for alleged preju- 
dice or partiality. 

4) A hard working subcommittee 
chaired by Gary Fox has been careful- 
ly reviewing and proposing comments 
for adoption by the committee to the 
lengthy report of the Supreme Court 
Committee on Privacy and Court 
Records. The committee has adopted 
and approved the comments to the 
first two groups and filed them with 
the Supreme Court. By the time this 
report is printed, I expect comments 
to the full report will have been filed. 
This is of great interest to the commit- 
tee because the report recommends 
extensive additions to and revision of 
Rule 2.051. 

5) Another hard working subcom- 
mittee chaired by Judge Robert Ben- 
ton has been considering possible rule 
changes required by electronic filing 
and specifically how to handle the 
rule requirements for “signature” of 
pleadings. 

6) As a culmination of a three-year 
effort, in the spring of 2005, the com- 
mittee proposed to the Supreme Court 
a complete reorganization of the Rules 
of Judicial Administration. The con- 
cept was to place the rules in a logi- 
cal format, grouping ones which deal 
with the same general subject matter 
together, so that practitioners and 
judges can more easily locate a rule 
relevant to a particular issue or area 
of practice. In addition, the committee 
has prepared a table to accompany the 
revised rules to cross reference the old 
rule number to the new one, and the 
new to the old. The proposal has been 
published, and the committee has re- 
sponded to comments. A ruling from 
the Supreme Court on the proposal is 
expected in the near future. 

7) Another hard working ad hoc 


subcommittee chaired by Sandy 
Solomon has been considering ways 
to more clearly define the committee’s 
mission and improve its structure. 
It proposed, and the committee ap- 
proved, a change to Rule 2.130(b)(5), 
which provides that the other rule 
committees shall provide copies of all 
proposed rule changes that particular 
rule committee has finally approved 
within 30 days of the final approval. 
This change will be finally considered 
at the next committee meeting. This 
rule’s concept is to allow the commit- 
tee to operate as a clearinghouse for 
rule changes in a meaningful way by 
giving a subcommittee composed of 
liaison as well as appointed members 
sufficient time to review proposed 
rules, and if needed, refer the propos- 
als to other rules committees affected 
by the proposed changes. 

The subcommittee is also consider- 
ing changes to its internal operating 
procedures (IOPs) to address how and 
in what form any referrals or sug- 
gestions for rule changes should be 
made to the chair, and how the chair 
and vice chairs should handle these 
referrals. 

In addition, the subcommittee is 
considering changes to the IOPs to 
enable its liaison members to be more 
active and participatory in committee 
work. Currently, liaison members are 
appointed by the incoming chairs of 
the respective rules committees for a 
one-year term. One year is too short, 
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the subcommittee suggests, for a com- 
mittee member to effectively function, 
and to provide institutional memory 
and continuity. It is hoped that liaison 
members would be appointed for a 
least a three-year term. 

This committee is composed of 
gifted attorneys and judges who 
have generously given their time. I 
thank all of them, and particularly 
Subcommittee Chairs Judge Nikki 
Clark, Judge Marguerite Davis, Judge 
Robert Benton, Judge Shelly Kravitz, 
Gary Fox, Jon Wheeler, and Sandy 
Solomon. A special thanks goes to 
Judge Claudia Isom, our recorder of 
minutes and provider of advice from 
her immediate past chair perspective. 
And we all thank Justice Kenneth 
Bell, who has consulted with us and 
given us the benefit of his advice. 

The committee invites anyone with 
an interest in judicial administration 
to attend our meetings or to submit 
proposals for rule changes for com- 
mittee review. 

WINFRED J. SHARP, Chair 


Small Claims Rules 

After two years of hard work, the 
Small Claims Rules Committee went 
before the Florida Supreme Court 
this past September and presented 
a slate of rule changes that would 
allow all Florida small claims courts 
to have uniform procedures and give 
better access to the courts. These rule 
changes clearly show the commitment 
of The Florida Bar and the Florida 
Supreme Court have to making the 
small claims courts of Florida, truly 
“the people’s court.” 

In September, Duval County Court 
Judge Pauline Drayton, former chair 
for 2004-2005, brought to the Florida 
Supreme Court the most aggressive 
and sweeping rule changes that 
have come from this committee in 
more than a decade. Judge Drayton 
explained to the Supreme Court the 
need for changes, and the Supreme 
Court ratified and approved most 
proposals. 

The continuity of the changes in the 
various rules was aided by Broward 
County Court Judge Sharon Zeller, 
former chair for 2003-2004. These 
changes were the result of the ability 
of the committee members to work in 
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subcommittees and bring back to the 
committee their proposals. 

There are many key changes to the 
small claims rules which took effect on 
January 1, 2006. 

New Rule 7.175, Motions for Costs 
and Attorneys’ Fees, reflects that a 
motion seeking costs or attorneys’ 
fees, or both, shall be served “no later 
than” 30 days after the judgment is 
filed. This change is consistent with 
changes to the Florida Rules of Civil 
Procedure. 

New Rule 7.355, Statement of 
Claim for Return of Stolen Property, 
provides for uniformity in the return 
of property that was stolen and then 
pawned to be returned to the rightful 
owner even before the criminal case 
is disposed. The committee believed 
that the rightful owner of the property 
should not be required to redeem his 
or her property by making any form 
of payment. 

Rule 7.340, Final Judgment, was 
amended to delete the reference to 
future interest rates. The amended 
form is meant to put all parties on 
notice of the interest rate that should 
accrue on judgments. 

To aid in the post collection process, 
subdivision (b) was added to Form 
7.343, Fact Information Sheet. This 
new subdivision recognizes the dis- 
tinction between a judgment entered 
against an individual and a judgment 
entered against a corporation. 

The nonuniformity of forms filed 
by corporations being represented by 
their employees was as diverse as the 
number of counties in the state. New 
Form 7.343, Corporate Authoriza- 
tion to Allow Employee to Represent 
Corporation at Any Stage of Lawsuit, 
was also approved by the Florida Su- 
preme Court. This new form provides 
a mechanism for a corporation to au- 
thorize an individual to represent it in 
all proceedings in small claims court. 
The form provides written notice to all 
parties that the person appearing at 
the pretrial and all other proceedings 
has authority to act on behalf of the 
corporation. 

In the coming months, the Small 
Claims Rules Committee will address 
the importance of mediation at the 
time of the pretrial conference. The 
committee will investigate possible 


amendments to Rule 7.090, Appear- 
ance; Defensive Pleadings; Trial Date. 
This exploration enhances settle- 
ments of the parties at the initial 
pretrial conference. The committee’s 
goal is to allow litigants to save 
valuable court time and personal 
expenses of the litigants by solving 
their dispute through mediation. The 
Florida Supreme Court has referred 
these issues back to the committee for 
further consideration. 

The men and women who make 
up this committee are the hardest 
working, most dedicated lawyers I 
have had the pleasure to work with. 
It was truly an honor to have been 
selected to serve as the 2005-06 chair 
of the Small Claims Rules Committee. 
Thank you for an outstanding year. 
JubGE Louis H. Scutrr, Chair 


Student Education and 
Admission to the Bar 

For the 2005-06 year, the Student 
Education and Admission to the 
Bar Committee undertook several 
initiatives. First, in the aftermath of 
the hurricane which resulted in the 
displacement of whole law schools in 
Louisiana, the committee requested 
information from each law school dean 
in Florida on their own hurricane 
shut-down contingency plans. When 
this data is returned to the commit- 
tee, it will be examined to ensure that 
each school has a plan of action and to 
suggest best practices to all schools. 
The committee also advocates that all 
Florida schools negotiate and enter 
into cooperation agreements now so 
that if any Florida school is required 
to close for a long period as the result 
of disaster, students will be accepted 
at other institutions without delay or 
uncertainty. 

The committee also voted to cre- 
ate an annual award to be given by 
the committee to that individual or 
institution which has made a signifi- 
cant and lasting contribution to legal 
education in Florida, and to ask the 
Board of Governors to support legisla- 
tion aimed at providing student loan 
assistance for state attorneys and 
public defenders so as to encourage 
law students not to shy away from 
taking courses which may help them 
enter this field of practice. 
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The most significant project the 
committee worked on this year was 
the creation of a student readiness 
survey. The committee determined a 
need for more detailed data concern- 
ing the backgrounds and law school 
education experiences of persons 
taking the bar exam to better analyze 
why a student succeeds in taking that 
exam. The committee worked with 
representatives of the Florida Board 
of Bar Examiners to refine the survey 
instrument, which will be adminis- 
tered by the examiners on an ongoing 
basis. The committee hopes that the 
data generated will, over time, help 
schools tailor policies and programs 
to better serve the needs of their stu- 
dent bodies, resulting in better exam 
results. 

This committee cannot function 
without the dedication of its members 
and I wish to thank them all for their 
hard work and input. I particularly 
want to thank member Michele Mason 
for her subcommittee work, and Vice 
Chair Jennifer Strouf, for her energy 
and support of our efforts this year. 
Rospert MIcHAEL ESCHENFELDER, 
Chair 


Tax Law Certification 

Tax law was one of the two original 
areas of certification approved by the 
Florida Supreme Court in 1983. Tax 
law has the fifth largest number of 
certified lawyers of all the areas of 
certification, with 270 Florida Bar 
board certified tax lawyers. 

The committee is charged with en- 
suring that board certified tax lawyers 
have the special knowledge, skills, 
and proficiency to be identified to the 
public as specialists in their field. 
The requirements for certification 
and recertification include a practice 
of law requirement, a substantial 
involvement test, an education com- 
ponent, and a peer review process. 
Attorneys who have been engaged 
in the full-time practice of law and 
have been a Bar member for five 
years may apply for certification if 
substantially involved in the practice 
of tax law (500 hours per year) for the 
last three years prior to application. 
For initial certification, the continuing 
legal education requirement (CLER) 
is 90 hours earned during the three 


years. For recertification, the CLER 
requirement is 125 hours during the 
preceding five years. Applicants also 
must pass the certification exam 
and receive peer review attesting to 
the attorney’s character, ethics, and 
reputation for professionalism and 
involvement in tax law. 

The committee was fortunate 
to have nine members practicing 
throughout the state with extensive 
expertise in many specialized areas of 
tax law. The members included Ben- 
jamin A. Jablow, vice chair, and Rus- 
sell D. Bernstein, Russell P. Hintze, 
Michael A. Lampert, William V. Linne, 
Margarita P. Muina, Lee J. Osiason, 
and David M. Silberstein (Sarasota). A 
special thanks to all of the committee 
members for their time commitment, 
diligence, and professionalism. 

During the year, the tax law cer- 
tification met four times — three 
times in person in Tampa and once 
by telephone conference — to review 
applications for certification and re- 
certification, prepare and grade the 
certification exam, and address other 
issues involving application of the cer- 
tification standards. In addition, two 
committee members were designated 
each month to be available to review 
requests for CLER credit. The com- 
mittee awarded credit to sponsors and 
to individuals attending qualified con- 
tinuing education programs as well to 
attorneys lecturing or teaching tax 
law or authoring tax CLE outlines and 
articles. The committee also awarded 
partial credit for nontax continuing 
legal education related to the practice 
of a certified tax attorney. 

The tax certification exam was 
given on March 10, 2006, in Tampa. 
Attorneys sitting for the exam were 
required to answer seven of 10 short 
questions, covering a variety of fact 
patterns commonly encountered by 
tax practitioners, and a mandatory 
choice of entity question with profes- 
sional responsibility considerations. 
In addition, the examinees answered 
one long essay question from their 
requested choices of corporate tax, 
federal transfer tax, and partnership 
tax, with a Circular 230 component. 
The committee spent many hours 
drafting the exam questions, formu- 
lating the model answers, and grading 


the exams. 

Russell P. Hintze, former chair, has 
completed his maximum tenure of 
six consecutive years of service, and 
he will be missed. The committee is 
grateful to Lindsay Worsham and her 
successor, Alexzina Jackson, for their 
invaluable support as certification 
specialists, lan M. Comisky, BOG liai- 
son, L. Howard Payne, BLSE liaison, 
and Dawna G. Bicknell, LSE director 
who provided the committee with her 
extensive knowledge and experience 
on BLSE policies. 

Donna C. Litman, Chair 


Unlicensed Practice of Law 

The Florida Supreme Court del- 
egates to The Florida Bar, as its 
official arm, the duty to investigate 
and prosecute allegations of unau- 
thorized practice of law (UPL). The 
Rules Regulating The Florida Bar 
establish the statewide Standing 
Committee on Unlicensed Practice 
of Law to supervise local circuit UPL 
committees and to propose policy for 
UPL enforcement. The circuit commit- 
tees investigate reports of UPL and 
transmit their findings and litigation 
recommendations to the standing 
committee. The standing committee 
reports litigation recommendations 
it approves to the Board of Gover- 
nors. After the Board of Governors 
approves, the Bar may initiate liti- 
gation seeking a civil injunction for 
UPL. The Bar may also file an action 
seeking indirect criminal contempt. 
The standing committee also has the 
authority to issue proposed advisory 
opinions to the Supreme Court on 
whether specific conduct constitutes 
UPL. 

This has been another busy year 
for the standing committee and The 
Florida Bar UPL staff in its efforts 
to protect the public from UPL. The 
types of cases seen this year were 
similar to those in past years — pri- 
marily immigration, mortgage fore- 
closure assistance companies, living 
trust mills, and “legal technicians.” 

Two rule changes which became 
effective this year will impact future 
UPL enforcement. The first one, Rule 
10-2.1 of the Rules Regulating The 
Florida Bar, will help consumers be 
informed about what services a non- 


THE FLORIDA BAR JOURNAL/JUNE 2006 61 


lawyer “legal technician” is allowed 
to perform. This rule now requires 
a disclosure statement be provided 
with all forms. The disclosure state- 
ment spells out what a nonlawyer 
legal technician can and cannot do 
for a consumer. Hopefully, not only 
will the new disclosure inform the 
consumer, but it will also discourage 
the legal technician from engaging in 
the unlicensed practice of law. 

The second change to Rule 4- 
8.4(c) of the Rules of Professional 
Conduct allows pre-textual visits or 
investigations by Bar investigators 
in connection with UPL enforcement. 
Such “undercover” activities had been 
suspended by the UPL Standing 
Committee for a couple of years be- 
cause of rulings in other jurisdictions 
questioning the ethical propriety of 
attorneys for law enforcement and 
regulatory agencies supervising or 
directing undercover investigations. 
Reinstatement of this practice will 
materially aid UPL enforcement 
by allowing Bar investigators to 
corroborate complaints of the often 
intimidated victims of UPL. 

Calendar year 2005 began with 
a significant staffing change in the 
UPL department. Loretta O’Keeffe, 
veteran branch counsel in Tampa, 
left for private practice after 10 years 
of service. Her replacement is Mike 
Lojek. Although he has big shoes to 
fill, Mike has met the challenge and 
is quickly becoming a vital member 
of the department. I extend our many 
thanks to Loretta and a warm wel- 
come to Mike. 

In addition, I want to thank and 
recognize our staff counsel: Lori Hol- 
comb, UPL director; Jeffrey Picker, 
assistant UPL director; UPL branch 
counsel, Janet Morgan, Mike Lojek, 
Ghunise Coaxum, Jacquelyn Needel- 
man, and Monica Armster Rainge, 
and their excellent support staffs. 
This dedicated and hard working 
staff does an incredible job year after 
year in protecting the public from the 
unlicensed practice of law. 

Finally, I want to thank all of the 
public members and lawyers on the 
standing committee for their fine 
service. The committee gives a spe- 
cial thanks to the circuit committees 
who are the under-recognized heart 


62 THE FLORIDA BAR JOURNAL/JUNE 2006 


and soul of UPL enforcement for the 
court. All local committee members, 
who contribute your valuable time 
and energy in protecting the public, 
are especially appreciated. 

The Florida Bar’s 2005 Membership 
Opinion Survey found that 50 percent 
of the Bar’s membership felt we are 
doing an “excellent” or “good” job at 
UPL enforcement. Another 36 percent 
felt we are doing a “fair” job. Only 14 
percent said we are doing poorly in 
the investigation and prosecution 
of the unlicensed practice of law. As 
poll numbers go, these are excellent. 
However, the Standing Committee 
on UPL, staff, and circuit committees 
continue to strive to make all of The 
Florida Bar membership proud of our 
efforts. 

On a personal note, this is my last 
year on the standing committee. I have 
served for many years and have also 
served on a local circuit committee, 
both as a member and as chair. This 
work with UPL is some of the most 
satisfying I have done in my 30-plus 
years of Bar work. I encourage you to 
become involved in the UPL program, 
either on the local or state level. You 
will find the work interesting and the 
benefit to the public rewarding. It has 
been an honor and pleasure to work 
with you all. 

Wayne LEE THomas, Chair 


Voluntary Bar Liaison 

The Florida Bar Voluntary Bar 
Liaison Committee (VBLC) serves as 
liaison between The Florida Bar and 
voluntary bar associations through- 
out the state. Its mission involves 
improving communications between 
The Florida Bar and voluntary bar 
associations, coordinating programs 
of The Florida Bar such as the annual 
Voluntary Bar Leaders Conference, 
providing a resource and informa- 
tion bank with regard to activities 
and problems of voluntary bar as- 
sociations, and advising the Board of 
Governors regarding interpretation 
of Bar programs to voluntary bar as- 
sociations and individual members. 

In September, the committee reeval- 
uated its mission and created concrete 
plans to achieve its goals. Nine sub- 
committees were formed: Bar Leaders 
Conference, Bar Leaders Handbook, 


Communications, Judicial Indepen- 
dence, Law Week, Member Outreach, 
Strategic Planning, Scholarship and 
Awards, and The Florida Bar Foun- 
dation. This organizational approach 
was a significant improvement in 
establishing committee assignments 
and ensuring that all members have 
an opportunity to assist in completing 
its goals. 

The committee plans to increase 
participation in the Voluntary Bar 
Leaders Conference, increase greater 
communication between voluntary 
bar associations, provide accessibility 
to Web site resources, improve exist- 
ing Web site resources for voluntary 
bar associations, strengthen relation- 
ships with The Florida Bar Founda- 
tion and Florida Bar committees such 
as Member Outreach and Judicial 
Independence, and craft a strategic 
plan that identifies the long range 
goals for the committee. 

In addition to coordinating the 
annual Voluntary Bar Leaders Con- 
ference and the handbook, which are 
the mainstays of VBLC efforts, the 
committee explored and implemented 
more comprehensive methods of 
transmitting information between 
The Florida Bar and the local vol- 
untary bar associations. Plans are 
underway to create a program library 
and resources for bar administration. 
The committee has used the Voluntary 
Bar Center on The Florida Bar Web 
site as a starting point for members to 
review voluntary bar resources such 
as its monthly electronic newsletter 
or the association officer listings. 

Fortunately, the committee has the 
expertise of 11 executive directors 
from various statewide voluntary bar 
associations to assist in meeting its 
goals. For example, the success of the 
2005 conference in Naples was due in 
part to the excellent event planning 
of the Collier and Lee County Bar 
Association executive directors. The 
conference hosts planned a stellar 
program with the theme, “Safari in 
the Everglades: A Must-do Leadership 
Expedition.” 

More than 100 workshop partici- 
pants discussed topics on member- 
ship benefits, lawyer referral services 
and fee collections, securing nondues 
sources of income, foundations, media 
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relations, association finances, tech- 
nology and its uses in bar functions, 
and so much more. For fun, regis- 
trants and their families also enjoyed 
great food and entertainment aboard 
the Naples Princess for an evening 
dinner cruise. 

The 2006 conference will take place 
July 21-22 in Ft. Lauderdale with the 
theme of “The Future is Now: Lead- 
ership Training for Voluntary Bar 
Leaders of Today and Tomorrow.” For 
years, the conference has provided a 
wealth of information for new vol- 
untary bar leaders and it continues 
to draw past officers and members 
of voluntary bar associations who 
continue networking with voluntary 
bar leaders from around the state. In 
addition to the committee, the confer- 
ence is coordinated by the Florida 
Council of Bar Executives and the 
Florida Council of Bar Association 
Presidents. 

As a service to voluntary bar as- 
sociation leaders, presidents, and 
president-elects continue to receive 
The Florida Bar’s Daily News Sum- 
mary, a daily digest of news events of 
interest to members of The Florida 
Bar. All association officers are listed 
on The Florida Bar’s Web site, www. 
floridabar.org. The Voluntary Bar 
Liaison Committee also coordinates 
publication of the Spotlight Page in 
The Florida Bar Journal, wherein ac- 
tivities of voluntary bar associations 
are highlighted. Three voluntary bar 
associations were recognized for their 
outstanding programs during the 
Naples conference: Eighth Judicial 
Circuit Bar Association, Haitian 
Lawyers Association, and the Volu- 
sia County Bar Association. Each 
was presented the published article 
mounted on a walnut plaque. 

With full support of The Florida Bar, 
the VBLC will continue to serve as a 
viable link between the state Bar and 
the voluntary bar associations, and 
support the valuable efforts of the 
volunteer attorneys throughout the 
state. 

MELANIE ANN Hines, Chair 


Workers’ Compensation Rules 
This committee was created in early 

2005 by The Florida Bar Board of 

Governors, when the Florida Supreme 


Court determined that it lacked 
jurisdiction to promulgate rules of 
workers’ compensation procedure. Ef- 
fective February 24, 2005, the Board 
of Governors approved the formation 
of a new, smaller committee with a 
revised scope — the Workers’ Com- 
pensation Rules Advisory Committee. 
This committee is charged with the 
duty of regular review and evaluation 
of the Rules of Procedure for Workers’ 
Compensation Adjudications promul- 
gated by the Division of Administra- 
tive Hearings (DOAH) and the Office 
of Judges of Compensation Claims 
(OJCC) and to assist DOAH and the 
OJCC in drafting the rules of Workers’ 
Compensation procedure “to advance 
orderly and inexpensive procedures 
in the administration of justice.” See 
Fla. R. Jud. Admin. 2.130(b)(6). The 
committee is composed of experienced 
workers’ compensation practitio- 
ners. 

Upon publication of the final ver- 
sion of the Rules of Procedure for 


Workers’ Compensation Adjudications 
by the DOAH/OJCC Workers’ Com- 
pensation Rules of Procedure Revision 
Committee, chaired by Judge John J. 
Lazzara, the Workers’ Compensation 
Rules Advisory Committee will review 
and evaluate the proposed rules and 
assist DOAH and the OJCC in draft- 
ing the rules. Notice of the proposed 
rules and the rules themselves will be 
published in The Florida Administra- 
tive Weekly with announcements for 
public workshops. All interested prac- 
titioners and industry representatives 
should attend and participate in the 
workshops. 

The current committee members of 
the committee are Jeffrey Ira Jacobs, 
vice chair, Craig Anthony Gibbs, Dawn 
Traverso Larson, Ricardo Morales, 
James Crawford Price, Albert Charles 
Garcia, John Auld Unzicker, Jr., Rob- 
ert Michael Brush, Cora Cisneros 
Molloy, Christopher Leo Petrucelli, 
and Jeff Edward Rubin. 

ALLISON Hunnicutt Hauser, Chair 


to learn how you can help. 


At St. Jude Children's Research Hospital, we can't. 
That's why we are working every day to find cures for life- 
threatening diseases that strike children everywhere. Diseases 


like cancer, pediatric AIDS, and sickle cell. And we won't stop 
until every child is cured, and every disease is defeated. 


Because we can't imagine a world 
without children...can you? 


Call 1-800-996-4100 or log onto www.stjude.org 


St. Jude Children’s 


Dana} Rounder 
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APPELLATE PRACTICE 


by E. Kelly Bittick, Jr. and Sorraya M. Solages 


Cross-appeals in Civil Cases 


ave for a few inexplicable 

rulings by the trial judge, 

your evidence went in 

smoothly. You devastated 
your opponent’s witnesses on cross. 
Your closing was compelling and the 
jury deliberated only 10 minutes 
before returning a verdict for your 
client. The trial court entered final 
judgment awarding your client all 
the relief requested. Or, perhaps 
the jury did not see it your way, but 
the trial court entered judgment 
in your favor in accordance with 
your motion for directed verdict. In 
either event, you prevailed. Your 
opponent will file a notice of appeal, 
but you know that most cases are 
affirmed. You should nevertheless 
consider whether you need to file 
a cross-appeal. A cross-appeal is 
mandatory if the judgment was less 
than wholly favorable and you plan 
to seek additional or different relief 
on appeal, and a “conditional cross- 
appeal” might be prudent even if you 
prevailed completely.' 


When Is a Cross-appeal 
Mandatory? 

Although the Florida Rules of 
Appellate Procedure provide for the 
timing of cross-appeal notices and 
procedures for briefing cross-appeals, 
they do not define “cross-appeal” 
nor set forth when a cross-appeal is 
permitted or required. In fact, about 
the only thing to be learned about 
cross-appeals from the rules is that 
it is the appellee who files the notice 
of cross-appeal.” 

The case law, however, explains 
that a cross-appeal is the vehicle for 
the appellee to challenge unfavor- 
able portions or aspects of the order 
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appealed from by the appellant.’ Ac- 
cordingly, if the judgment is wholly 
favorable to the appellee, and the 
appellee wishes only to defend that 
judgment on appeal, no cross-appeal is 
required.‘ This is true even when the 
appellee wishes to argue that the trial 
court erred in rejecting one or more 
of the appellee’s arguments. As long 
as the appellee seeks only to defend 
the result reflected in the judgment 
or order appealed by the appellant, no 
cross-appeal is necessary.” 

A party may not, however, at- 
tack a final judgment to enlarge its 
own rights or lessen the rights of 
the opposing party without filing 
a cross-appeal. Jessup v. Redondo, 
394 So. 2d 1031 (Fla. 3d DCA 1981), 
illustrates this point. In that case, 
the defendant moved for a new trial 
and for judgment in accordance with 
its prior motion for directed verdict. 
The trial court granted the motion 
for new trial, and denied the di- 
rected verdict motion. The plaintiff 
appealed the grant of a new trial. 
On appeal, the court rejected the 
defendant’s argument that a directed 
verdict should have been granted, 
because the defendant had failed to 
cross-appeal from the trial court’s 
denial of its directed verdict motion. 
Thus, the cross-appeal was required 
because the defendant was seeking 
to do more than simply defend the 
judgment. 

A more unusual illustration is the 
recent decision of the First District 
in Wiccan Religious Cooperative of 
Florida, Inc. v. Zingale, 898 So. 2d 
134 (Fla. lst DCA), review granted, 
915 So. 2d 1198 (Fla. 2005). The Wic- 
cans filed an action for declaratory 
judgment challenging the constitu- 


tionality of a sales tax exemption 
statute, also arguing that they were 
unlawfully denied a renewal of 
their certificate of exemption. The 
trial court granted the Department 
of Revenue’s motion for summary 
judgment, ruling that the Wiccans 
had standing to sue seeking these 
declarations, but that the statute in 
question was constitutional. 

The Wiccans appealed the court’s 
ruling that the statute was facially 
constitutional. The department ar- 
gued in response not only that the 
statute was constitutional, but that 
the Wiccans lacked standing. If the 
standing argument could be used to 
defend the trial court’s judgment, 
a cross-appeal by the department 
would have been unnecessary. The 
standing argument, however, inher- 
ently involved an attack on that judg- 
ment, because if the plaintiff lacked 
standing to bring the declaratory 
judgment action, then the trial court 
had no jurisdiction to hold the statute 
constitutional. Yet the department 
had not filed a cross-appeal. 

The First District agreed with the 
department’s lack-of-standing argu- 
ment, holding that the Wiccans were 
benefited by the very statutes they 
were challenging, and, thus, lacked 
the adverse interest required for 
standing. In addressing the absence 
of a cross-appeal, the court acknowl- 
edged that a cross-appeal must 
generally be filed to challenge an 
unfavorable “portion” of a final judg- 
ment otherwise substantially favor- 
able to the appellee, but it stated that 
the rule was not jurisdictional and 
could be waived by consent.® Because 
both parties had argued the standing 
point extensively without objection, 
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the court found that the cross-appeal 
requirement had been waived. The 
court accordingly reversed the sum- 
mary judgment entered for the de- 
partment on constitutional grounds, 
and remanded the case with instruc- 
tions to the trial court to enter sum- 
mary judgment for the department 
based on lack of standing. 


When Is a Separate 
Appeal Mandatory? 

In Wiccan, the ruling challenged 
by the appellee was contained in the 
final judgment that was the subject 
of the main appeal, and it was inte- 
grally related to that final judgment. 
In contrast, when the appellee wishes 
to challenge a ruling that is separate 
and distinct from the appealed final 
judgment, the appellee must file a 
notice of appeal (thereby becoming 
an appellant in a separate appeal), 
rather than a notice of cross-appeal.’ 

This distinction can be critical 
because the appellee in a civil case 
must serve the notice of cross-appeal 
within 30 days after rendition of the 
judgment or order appealed from, or 
10 days after service of the appellant’s 
notice of appeal, whichever is later.* 
This contrasts with the requirements 
placed upon the appellant, who must 
file a notice of appeal within 30 days 
of rendition of the order sought to be 
appealed.’ Therefore, a party who 
mistakenly believes that a cross-ap- 
peal, rather than a separate appeal, 
is appropriate and relies on the more 
liberal deadline for filing a notice of 


cross-appeal, may end up the proud 
possessor of an untimely appeal, 
rather than a timely cross-appeal. 

Breakstone v. Baron’s of Surfside, 
Inc., 528 So. 2d 437 (Fla. 3d DCA 
1988),'° demonstrates the potential 
problem. In that case, the plaintiff 
won a verdict and judgment and 
the defendants filed post-trial mo- 
tions. Those motions were denied 
by the trial court. In the same order, 
the court denied plaintiffs’ motion 
for attorneys’ fees. The defendants 
timely filed a notice of appeal, and 
the plaintiff, within 10 days after the 
defendants’ notice, but more than 30 
days after entry of the order, filed a 
notice of cross-appeal. 

The appellate court held that it had 
no jurisdiction to hear the plaintiffs’ 
cross-appeal. As the court explained, 
a cross-appeal “piggy backs” jurisdic- 
tionally on the notice of appeal, and is, 
therefore, confined to those trial court 
orders or rulings adverse to the appel- 
lee that either “merge” into or are an 
inherent part of the order properly 
under review in the main appeal. The 
trial court’s ruling on the plaintiffs’ at- 
torneys’ fees motion had been set forth 
in the same order as its denial of the 
defendants’ post-trial motions, but the 
defendants had appealed from the ear- 
lier judgment, not from the post-trial 
order. The post-trial order had merely 
rendered that earlier judgment final. 
The attorneys’ fees order, therefore, 
was a separately appealable order 
that did not “merge” into the final 
judgment,'' and the district court was 


without jurisdiction to review the order 
under the plaintiffs’ cross-appeal. Nor 
could the court treat the notice of cross- 
appeal as a notice of appeal because it 
was not filed within 30 days of rendition 
of the order in question. 

The Third District in Florida Wind- 
storm Underwriting v. Gajwani, 30 
Fla. L. Weekly D1213 (Fla. 3d DCA 
May 11, 2005), applied this principle 
to foreclose review of a plaintiff’s 
cross-appeal of a judgment that had 
been entered in favor one defendant, 
even though that judgment was con- 
tained in the same order as a judg- 
ment entered against another defen- 
dant who had appealed. In dismissing 
the cross-appeal, the court held that a 
judgment against one defendant was 
separate and distinct from a judgment 
against another defendant, even if the 
two judgments were combined in the 
same document. In doing so, the court 
disagreed with the holding of the First 
District in Sun Bank of Gainesville v. 
O’Steen Brothers, Inc., 634 So. 2d 262 
(Fla. lst DCA 1994), which had held 
under similar circumstances that 
a plaintiff could cross-appeal from 
a final summary judgment in favor 
of one defendant when the second 
defendant had appealed a judgment 
entered against it contained in the 
same document. 


Can an Appellee Cross-appeal 
When the Final Judgment Is 
Wholly Favorable? 

A conditional cross-appeal, some- 
times referred to as a “protective” 
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or “contingent” cross-appeal, may 
be filed when a party is generally 
pleased with the judgment, but wants 
to “insure that any errors against his 
interests are reviewed so that if the 
main appeal results in modification 
of the judgment his grievances will be 
determined as well.” A conditional 
cross-appeal is reached only if the 
appellate court reverses or modifies 
the judgment subject of the main 
appeal.'* Numerous federal decisions 
have endorsed this practice.'* Fed- 
eral decisions support the practice of 
conditionally cross-appealing from a 
wholly favorable judgment by reason- 
ing that once an appellate court re- 
verses or modifies the judgment, that 
judgment may then become adverse to 
the appellee’s interests.!° 

Although Florida law on this is- 
sue is scant, it appears to support 
this practice as well. In Allington 
Towers North, Inc. v. Weisberg, 452 
So. 2d 1122 (Fla. 4th DCA 1984), 
the Fourth District Court of Appeal 


addressed whether a builder’s third 


party indemnification claim against 
subcontractors would survive after 
the appellate court reversed the trial 
court’s order dismissing the complaint 
against both the builder and the sub- 
contractors. There, plaintiffs appealed 
the trial court’s order dismissing the 
case. The defendant builder, however, 
did not appeal the order as it related 
to its third party claim against the 
subcontractors. In reversing the trial 
court’s order and reactivating the 
main claim, the Fourth District held 
that “defendant builder should not 
be barred from exercising his indem- 
nification claim because he failed to 
appeal from an order which entirely 
vindicated him.”'® However, the court 
noted that “[plerhaps it would have 
been better practice for the builder 
to file what would be tantamount to 
a contingent cross-appeal but we do 
not require 

In Dauer v. Freed, 444 So. 2d 1012 
(Fla. 3d DCA 1984),'* the court held 
that it could consider a cross-appeal 
even though the final judgment was 
wholly favorable to the appellees, for 
the simple reason that an appellee 
may assert as error any adverse in- 
terlocutory order entered before the 
final judgment. In his concurrence, 
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Judge Hubbart agreed, although he 
admitted that the question was “not 
free from doubt.” As he explained, 
cross-appeal practice replaced the 
prior practice of assignments of er- 
ror, and under that prior practice, 
adverse interlocutory rulings could 
be reviewed. Judge Hubbart reasoned 
that to hold that cross-appeals could 
never be taken when the final judg- 
ment is wholly favorable to the ap- 
pellee would be inconsistent with the 
prior practice and drastically limit the 
scope of cross-appeals. 


Can an Appellee Waive Issues 
by Failing to File a Conditional 
Cross-appeal? 

Allington Towers North suggests 
that failing to file a conditional cross- 
appeal will not result in a waiver of 
arguments for purposes of subsequent 
proceedings. Moreover, the doctrine of 
law of the case applies only to issues 
that were decided expressly or by 
necessary implication by an appellate 
court.”° It appears, however, that at 
least certain types of arguments may 
be waived by failing to raise them by 
way of conditional cross-appeal. 

In AirVac, Inc. v. Ranger Insurance 
Co., 330 So. 2d 467 (Fla. 1976), for 
example, the defendant moved for 
leave to amend the pleadings shortly 
before trial. The request was denied, 
but the defendant prevailed at trial. 
On appeal, the defendant did not raise 
the amendment issue by cross-appeal. 
The district court of appeal reversed 
the judgment for the defendant and 
remanded for a new trial. On re- 
mand, the trial court held that the 
defendant was precluded from raising 
the amendment issue. The Supreme 
Court agreed.*! Although the Supreme 
Court in AirVac referred to its decision 
as an application of law of the case, in 
Florida Department of Transportation 
v. Juliano, 801 So. 2d 101 (Fla. 2001), 
the court clarified that the basis of 
the AirVac decision was waiver, rather 
than law of the case. 

It is unclear how far the AirVac 
holding extends and to what extent an 
appellee who fails to cross-appeal may 
be in danger of waiving points other 
than amendments to the pleadings. 
A general rule requiring an appellee 
to file a conditional cross-appeal in 


order to avoid waiver would be unde- 
sirable. Such a rule would lead to an 
increase in the filing and briefing of 
such cross-appeals. Yet, because most 
cases are affirmed, and the conditional 
cross-appeal issues, therefore, are not 
reached, such a rule would burden 
litigants and the court system with 
unnecessary briefing.” 

In all events, however, in view of 
the uncertainty presented by AirVac 
and Juliano, an appellee consider- 
ing whether to file a conditional 
cross-appeal as to a particular issue 
should consider the possibility that a 
failure to do so will result in waiver, 
and perhaps err on the side of filing a 
cross-appeal if the issue is sufficiently 
important. Of course, even aside 
from avoiding any issue of waiver, 
a conditional cross-appeal might be 
worthwhile if it allows the appellee an 
efficient method of correcting errors 
by the trial court that would otherwise 
burden any subsequent proceedings. 


Negative Impacts Resulting 
from Filing a Cross-appeal 

At the same time, taking a cross- 
appeal, conditional or otherwise, 
may have some impacts that should 
be considered when deciding how 
to proceed.”* For example, taking a 
cross-appeal could complicate the 
issues being briefed and thereby dis- 
tract the court or detract from more 
central and possibly stronger argu- 
ments. It may also put the appellee 
in the position of arguing that the 
trial judge was correct for purposes of 
arguments supporting affirmance, but 
erred in connection with the issues on 
the cross-appeal. This position may be 
awkward to the extent that the issues 
are interrelated. A conditional cross-ap- 
peal, in particular, presents a fallback 
argument that may suggest a lack of 
confidence on the part of the appellee 
in arguments for affirmance. 

Other possible ramifications may 
be more speculative but worth con- 
sidering. For example, setting aside 
the issue of possible waiver noted 
above, if an appellee does not take a 
conditional cross-appeal to challenge 
unfavorable interlocutory rulings, and 
the trial court adheres to those rulings 
on remand, the appellee can take part 
in further proceedings below with the 
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knowledge that it may have one or 
more arguments that can be raised 
on appeal in the event of an adverse 
judgment the second time around. 
This knowledge could be used as a 
bargaining chip in settlement nego- 
tiations. On the other hand, if in the 
original appeal the appellee pursues a 
conditional cross-appeal and the court 
not only reverses the judgment but 
also rules against the appellee on the 
conditional cross-appeal issues, that 
bargaining chip will be lost. 


Conclusion 

When faced with a favorable judg- 
ment, the appellee should first con- 
sider whether it accords all the relief 
sought. If so, then no cross-appeal will 
be required to argue any grounds in 
support of affirmance, even grounds 
that require the appellee to argue 
that portions of the trial court’s order 
were in error, as long as the appellee 
is seeking to support the same result 
reached by the trial court rather than 
an enlargement of its rights. 

If, on the other hand, the judgment 
is not wholly favorable, and the unfa- 
vorable aspect is an inherent part of 
the judgment, a cross-appeal may be 
taken. If the unfavorable aspect of the 
judgment is analytically distinct from 
the order appealed by the appellant, 
or is contained in a separate order, an 
appeal, filed within 30 days, rather 
than a cross-appeal will be in order. 

Even if the judgment is wholly 
favorable, the possibility of filing 
a conditional cross-appeal should 
be considered. A cross-appeal will 
eliminate possible arguments in sub- 
sequent proceedings that challenges 
to the rulings in question have been 
waived. Further, filing a conditional 
cross-appeal may allow the appellee 
to overturn adverse rulings without 
having to go through the time and 
expense of further proceedings be- 
low. Pursuing such a cross-appeal, 
however, may negatively impact the 
presentation of arguments for affir- 
mance of the judgment. U 


' Although this article focuses on civil 
appeals, cross-appeals may be taken in 
criminal cases. Criminal defendants can 
appeal only from final orders while the 
state may appeal from either final or 
interlocutory orders. However, if the state 


files the main appeal from an interlocu- 
tory order, a defendant may then raise a 
cross-appeal addressing any part of that 
order. See Lopez v. State, 638 So. 2d 931 
(Fla. 1994). Conversely, if the defendant 
files the main appeal from a final order, the 
state may cross-appeal only rulings of law, 
but not fact. See Fia. Star. §924.07(1)(d) 
(2005); Fia. R. App. P. 9.140(c)(1)(K). 

See R. App. P. 9.110(g); cf R. 
App. P. 4(a)(3) (“If one party timely files a 
notice of appeal, any other party may file 
a notice of appeal within 14 days... .”). 

’ See Breakstone v. Baron’s of Surfside, 
Inc., 528 So. 2d 437 (Fla. 3d D.C.A. 1988); 
Webb Gen. Contracting, Inc. v. PDM Hy- 
drostorage, Inc. , 397 So. 2d 1058, 1059 (Fla. 
3d D.C.A. 1981). 

* See, e.g., Gellert v. E. Air Lines, Inc.,370 
So. 2d 802 (Fla. 3d D.C.A. 1979) (holding 
that a defendant who obtained a directed 
verdict on one ground could, without a 
cross-appeal, argue for affirmance on a 
separate ground that was not accepted by 
the trial court). 

5 See Credit Indus. Co. v. Re-Mark Chem. 
Co., 67 So. 2d 540, 541 (Fla. 1953); City of 
Coral Gables v. Puiggros, 376 So. 2d 281, 
284 n.4 (Fla. 3d D.C.A. 1979). 

® Other Florida decisions have held that 
the time limit for filing a notice of cross- 
appeal is nonjurisdictional and may be 
extended by the appellate court. See, e.g., 
Breakstone, 528 So. 2d at 439. An appellate 
court, however, may dismiss an untimely 
cross-appeal if there is no good reason for 
the delay or the rights of other parties are 
prejudiced. See Puitip J. PADOVANO, FLORIDA 
APPELLATE PRACTICE §21.9 (2004 ed.). 

7 See Webb, 397 So. 2d at 1059-60. 

8 See Fia. R. App. P. 9.110(g). 

® See Fa. R. App. P. 9.110(b). 

© See also Webb, 397 So. 2d at 1059-60; 
Fla. Windstorm Underwriting v. Gajwani, 
30 Fla. L. Weekly D1213 (Fla. 3d D.C.A. 
May 11, 2005). 

See R. App. P. 9.130(a)(4) (provid- 
ing that, other than orders on motions 
that postpone rendition, nonfinal orders 
entered after final orders are reviewable 
by the method prescribed in Rule 9.110). 

'° Hartman v. Duffey, 19 F.3d 1459, 1465 
(D.C. Cir. 1994). 

13 See id. 

4 See, e.g., Council 31 Am. Fed’n of State, 
County & Mun. Employees, AFL-CIO v. 
Ward, 978 F.2d 373, 380 (7th Cir. 1992) 
(“Nominally prevailing parties are entitled 
to file such cross-appeals against the con- 
tingency that this court will reverse an 
otherwise thoroughly satisfactory judg- 
ment.”); Ericsson, Inc. v. Harris Corp., 352 
F.3d 1369, 1376 (Fed. Cir. 2004) (address- 
ing defendants’ conditional cross-appeal of 
a damages issue after the appellate court 
reversed the trial court’s grant of judgment 
as a matter of law). 

'5 See id.; see also CHARLES A. WRIGHT ET 
AL., 15A FepERAL PRACTICE AND PROCEDURE 
§3902 (2d ed. 1991). Under Florida law it is 
also generally true that a person bringing 
an appeal must show that he or she is, or 
will be, injuriously affected by the order 
sought to be reviewed. King v. Brown, 55 
So. 2d 187, 188 (Fla. 1951). 


'6 Allington Towers North, 452 So. 2d at 1123. 

Td. (footnote omitted). 

'S See also Jordan v. Fehr, 902 So. 2d 198, 
201 (Fla. 1st D.C.A. 2005) (stating that 
once the court’s jurisdiction is properly 
invoked by the appellant’s notice of appeal, 
the court may review any ruling occurring 
prior to the filing of that notice). 

'8 See Allen v. TIC Participations Trust, 
722 So. 2d 260, 261 (Fla. 4th D.C.A. 1998) 
(agreeing with Judge Hubbart’s analysis 
and holding that a cross-appeal may 
bring up for review prior orders that have 
merged into the final judgment). Such a 
cross-appeal is technically from the final 
order even though the error asserted by 
appellee relates to a prior interlocutory 
order. Id. at 261. The court in Breakstone, 
528 So. 2d at 439, stated that the cross-ap- 
peal notice must identify the specific orders 
claimed as error. This seems questionable, 
since the rules do not expressly require it 
and the appellant is not required in the 
notice of appeal to specify the interlocutory 
orders claimed as error. 

*» The doctrine of law of the case provides 
that “questions of law actually decided on ap- 
peal must govern the case in the same court 
and the trial court, through all subsequent 
stages of the proceeding.” "a. Dep't of Transp. 
v. Juliano, 801 So. 2d 101, 105 (Fla. 2001). 

*! Airvac, 330 So. 2d at 469. 

* For interesting discussions regarding 
conditional cross-appeals and related 
issues of waiver and law of the case, see 
the majority and dissenting opinions in 
Nautilus Group, Inc. v. Icon Health & Fit- 
ness, Inc., 437 F.3d 1376 (Fed. Cir. 2006), 
and Basile v. H & R Block, Inc., 894 A.2d 
786 (Pa. Super. Ct. 2006). The 11th Circuit 
appears to hold that an appellee does not 
waive arguments regarding erroneous trial 
court rulings by failing to cross-appeal 
from a judgment that is wholly favorable. 
See Mosher v. Speedstar Div. of AMCA Int'l, 
Inc., 52 F.3d 913, 917 (11th Cir. 1995). 

See generally Davin G. Knipp, FEDERAL 
Court oF AppEALS MANuAL §11.2 (2004) (dis- 
cussing considerations regarding decision 
to cross-appeal). 
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BusiNess LAw 


by Cristina Alonso 


Imposter Fraud and Incontestability 


Clauses in Life Insurance Policies 


ife insurance policies 

contain incontestability 

clauses that limit the time 

in which an insurer may 
contest the validity of an insurance 
policy based on material misrep- 
resentations made by the insured 
during the application process. Such 
incontestability clauses, required 
under Florida law, set a two-year 
time limit on an insurer’s right to 
challenge the validity or enforce- 
ability of insurance policies.' A claim 
of fraudulent misrepresentations by 
the insured in the policy application 
falls within the terms of incontest- 
ability provisions. As such, a claim 
that a policy is not enforceable be- 
cause it was procured by fraudulent 
misrepresentations is barred two 
years from the policy’s date of is- 
sue under Florida’s incontestability 
clause.” 

The legislative purpose behind 
incontestability clauses is laudable 
— to protect beneficiaries from an 
insurer’s refusal to honor policies, 
thereby initiating costly litigation. 
Insurers began voluntarily including 
incontestability clauses in policies 
in the middle of the 19th century to 
“address the perception that insur- 
ers tended to avoid paying benefits 
because of minor misstatements in 
applications for insurance” and pro- 
mote sales to a public that was “gen- 
erally distrustful of insurers.” States 
began to require that life insurance 
policies contain incontestability 
clauses in the early 1900s.‘ Florida’s 
statute was first passed in 1955 and 
was then numbered §625.211(1)(c). 

Recently, however, there has been 
a resurgence of what has become 
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known as “imposter fraud,” which 
has resulted in litigation between life 
insurers and the beneficiaries of life 
insurance policies. Imposter fraud 
occurs during the life insurance 
application process when someone 
other than the named insured ap- 
pears for the medical examination 
that is a prerequisite to obtaining 
the policy. For example, while Carlos 
Smith may fill out an application for 
life insurance, someone other than 
Carlos Smith is medically exam- 
ined. 

Such fraud is employed so that 
policies may be obtained on the life of 
a person who is ill, thereby allowing 
beneficiaries to recover on a policy 
that may not have otherwise been 
obtained or that would have been 
obtained at a much higher premium. 
The imposter fraud schemes may be 
complex, involving not only the in- 
sured but also the beneficiaries who 
either procure the imposters or “buy 
into” the policy by paying the premi- 
ums. Imposter fraud presents a chal- 
lenge to insurers because such fraud 
is difficult to detect, especially during 
a policy’s contestability period. This 
type of fraud goes to the very heart 
of the steps insurers take to avoid 
fraudulent misrepresentations about 
a potential insured’s health. 

It cannot be overly emphasized 
that in cases dealing with an im- 
poster undergoing the medical 
examination, “imposter” refers to 
impersonation of the insured — not 
merely a false representation about 
the insured. The distinction is sig- 
nificant because while a claim of 
false representation is generally 
barred by incontestability clauses, 


the majority of courts considering 
the issue recognize that claims to 
void a life insurance policy on the 
basis of imposter fraud at the medi- 
cal examination are not barred by 
incontestability clauses.° 

The 11th Circuit recently deter- 
mined, however, that Florida would 
not follow this weight of authority.® 
To understand the impact of this de- 
cision, it is important to understand 
the history of imposter fraud. 


The Imposter Exception to 
incontestability Clauses 

Historically, courts have allowed 
insurers to contest the enforceability 
of a policy, even after expiration of the 
contestability period, in cases where 
an imposter appears for the requisite 
medical examination, thereby recog- 
nizing what is commonly referred to 
as the “imposter defense” to incon- 
testability. These courts recognize 
the insurer intended to insure the 
life of the person appearing for the 
medical examination, not the life of 
the person whose name appears on 
the application form. This precludes 
contract formation in the first place 
and renders the insurance contract 
void ab initio. Under traditional 
principles of contract law, there was 
never a “meeting of the minds” be- 
tween the insurer and the insured on 
an essential element of the contract 
— the insured’s true identity. These 
courts conclude that if the insurer 
contracted with anyone, it was with 
the person who underwent the medi- 
cal exam. 

The imposter defense was first ar- 
ticulated in Maslin v. Columbian Na- 
tional Life Insurance Co., 3 F. Supp. 
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368 (S.D.N.Y. 1932). In that case, 
the insurer issued two life insurance 
policies to the plaintiff’s son, Samuel 
Maslin, naming the plaintiff as the 
beneficiary.* After the contestability 
period in the policies expired, the 
insurer discovered that an imposter 
had signed the insurance application 
and posed as the insured during the 
medical examination.’ The benefi- 
ciary moved for summary judgment, 
arguing the incontestability clause 
barred the insurer from raising any 
defense."” 

The New York court recognized 
the general rule that “after passage 
of the stipulated time the insurance 
company is precluded from contest- 
ing the policy on the ground of false 
representations by the insured, even 
those made fraudulently.”"! The court 
nevertheless determined the defense 
of an alleged impersonation of the 
insured by another at the physical 
examination was not barred by the 
incontestability clause.’ The court 
relied upon contract law principles: 
“It is a rule applicable to contracts 
generally that where a man, pretend- 
ing to be someone else, goes in person 
to another and induces him to make 
a contract, the resulting contract is 
with the person actually seen and 
dealt with and not with the person 
whose name was used.”'’ Because 
an imposter, rather than the named 
insured, presented himself for the 
required physical examination, the 
insurance policy was never enforce- 
able vis-a-vis the named insured.'* 

The Pennsylvania Supreme Court 
similarly held in Ludwinska v. John 
Hancock Mutual Life Insurance Co., 
178 A. 28 (Pa. 1935). The court ex- 
plained that, in insurance policies, 
as in any other contract, there must 
be a meeting of the minds on all es- 
sential elements before any contract 
exists.'° “Without this neither the 
incontestable clause contained in the 
policy nor the policy itself have any 
life. The clause can rise no higher 
than the policy; the incontestable 
clause cannot of itself create the 
contract.”'® Because the plaintiff ben- 
eficiary applied for a life insurance 
policy using her sister’s name and 
posed as her sister at the physical 
examination, there was no contract 


between the insurer and the named 
insured." 

The Seventh Circuit subsequently 
followed Maslin and Ludwinska in 
Obartuch v. Security Mutual Life 
Insurance Co., 114 F.2d 878 (7th Cir. 
1940), cert. den., 312 U.S. 696 (1941). 
There, the named insured was not 
aware of the policy and did not 
submit to the medical examination. 
“Thus there was no meeting of the 
minds — a fundamental requisite 
of all contracts — the policies as is- 
sued were void and the incontestable 
clause without effect.”'* Other courts 
have similarly held that an insurer 
is entitled to rescind a policy where 
an imposter submits to the requisite 
medical examination."® 

In these particular cases, there 
was evidence both that the named 
insured did not sign the initial life 
insurance application and that an 
imposter submitted to the medical 
examination. However, subsequent 
courts have applied the imposter 
defense to allow a policy to be re- 
scinded solely on the basis that an 
imposter appeared at the medical 
examination.” The imposter excep- 
tion was also extended to allow an 
insurer to rescind a policy where 
the named insured applied for and 
signed the application, but inter- 
cepted mail sent to the doctor named 
as his physician, falsified the health 
information requested, and forged 
that doctor’s signature.”! 

Against this backdrop, then Flor- 
ida Southern District Judge Marcus 
determined that Florida would 
recognize the imposter exception in 
Fioretti v. Massachusetts General 
Life Insurance Co., 892 F. Supp. 1492 
(S.D. Fla. 1993), aff'd., 53 F.3d 1228 
(11th Cir. 1995). In Fioretti, the 
named insured, who was HIV posi- 
tive, either arranged for an imposter 
to appear for the requisite blood test 
or arranged for the substitution of 
another person’s blood sample for 
his.”2 There was no question that 
the named insured filled out and 
signed the insurance application 
forms, including a statement of 
good health.’ The district court did 
not resolve whether Florida, New 
Jersey, or New York law applied to 
the case, and determined that all 


three states would recognize the im- 
poster defense, allowing insurers to 
contest a life insurance policy, even 
after expiration of the contestability 
period, where someone other than 
the named insured appears for the 
requisite medical examination.” 

In reaching this conclusion, the 

district court distinguished cases 
of fraudulent misrepresentation 
on application forms from that of 
imposture, observing: 
The medical examination is the linchpin 
of the life insurance application. It is the 
determinative event for the formation 
of the contract. The substitution of an 
imposter for the insured at the medical 
examination is such a serious and shock- 
ing strain of fraud precisely because it is 
so stealthily ingenious — piercing right 
to the heart of the deal, and virtually 
impossible for the insurance company to 
detect through reasonable and ordinary 
business procedures.” 


The court determined that, be- 
cause of the difficulty of detecting 
the substitution of an imposter for 
the insured and “to prevent manifest 
injustice,” beneficiaries of such poli- 
cies should not be protected by the 
incontestability clause. Moreover, it 
observed that the incontestability 
clause is designed to promote stabil- 
ity by creating a reasonable expecta- 
tion by the insured that a claim on 
a valid policy will be paid: Under an 
imposter situation, the beneficiary 
had no such reasonable expectation 
of payment.” The Fioretti case was 
affirmed on appeal with respect to 
New Jersey law. The 11th Circuit, 
however, declined to determine 
whether the court properly inter- 
preted Florida law.” 

Subsequent to Fioretti and in con- 
trast to the line of cases recognizing 
the imposter exception, the Cali- 
fornia Supreme Court declined to 
recognize the imposter exception in 
Amex Life Assurance Co. v. Superior 
Court, 930 P.2d 1264 (Cal. 1997). In 
that case, the court determined that 
the imposter exception did not apply 
because while an imposter took the 
medical examination, the named 
insured applied for and signed the 
insurance policy — not an imposter. 
As a result, the court reasoned that 
there was a meeting of the minds as 
to who the insured was and conse- 
quently an enforceable contract. 
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Following that decision, the Cali- 
fornia Legislature amended the 
state’s statute requiring incontest- 
ability clauses to provide, 
if photographic identification is presented 
during the application process, and if 
an impostor is substituted for a named 
insured in any part of the application 
process, with or without the knowledge of 
the named insured, then no contract be- 
tween the insurer and the named insured 
is formed, and any purported insurance 
contract is void from its inception.” 


An “impostor” is defined as 


a person other than the named insured 
who participates in any manner in the 
application process for a certificate un- 
der an individual life insurance policy 
and represents himself or herself to be 
the named insured or represents that 
a sample or specimen of blood, urine, 
or other bodily substance is that of the 
named insured.” 


The Imposter Exception 
and Florida Law 

While a Florida state court has 
never addressed the imposter excep- 
tion, in Allstate Life Insurance Co. 
v. Miller, 424 F.3d 1113 (11th Cir. 
2005), the 11th Circuit squarely 
addressed the issue under Florida 
law. In that case, the insurer sought 
a declaratory judgment that the 
life insurance policy was void ab 
initio, after expiration of the con- 
testability period, on the basis that 
someone other than the named 
insured appeared for the requisite 
medical examination.*® The 11th 
Circuit affirmed the district court’s 
decision granting summary judg- 
ment against the insurer on the 
basis that the action was barred 
because the contestability period 
had expired. The court reasoned 
that there was no material differ- 
ence between imposter fraud and 
fraudulent misrepresentations on 
the insurance application. The court 
went on to liken the Florida statute 
requiring contestability clauses in 
insurance policies to a statute of 
limitations.*! 

The court did not address or oth- 
erwise distinguish the rationale of 
those cases recognizing the imposter 
exception, instead noting that the 
district court opinion in Fioretti was 
decided prior to Great Southern Life 
Insurance Co. v. Porcaro, 869 So. 2d 
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585 (Fla. 4th DCA 2004). The court 
stated that Porcaro “recognized that 
were a jury to determine that the 
insured lived for two years from the 
date the policy issued, the statutory 
incontestability clause would bar 
any defense of fraud based on the 
circumstances of the insured’s disap- 
pearance.”* From this, the court con- 
cluded that “[i]f claims of potential 
fraud as to the fact of an insured’s 
death — a fact most central to a life 
insurance contract — are subject 
to the statutory incontestability 
clause, Allstate’s imposter claims 
cannot obviate §627.455 based on 
their importance in the contractual 
scheme.”** 

In its petition for panel reconsid- 
eration, the insurer asserted that the 
Porcaro court expressly stated that, 
under the statute, the policy would 
be “incontestable on the ground of 
fraud after it has been in force, dur- 
ing the lifetime of the insured, for a 
period of two years.”** The insurer 
argued that because a policy issued 
on the life of a dead person would 
not be “in force during the lifetime 
of the insured,” it followed that an 
insurer could contest the policy on 
the grounds that an insured was, in 
fact, dead at the time the policy was 
issued, at any point in time, includ- 
ing after the contestability period. 
Additionally, in Porcaro, the issue 
was whether the policy was in force 
for two years during the lifetime of 
John Porcaro, the insured. There was 
no issue of an imposter taking the 
medical examinations and hence no 
question that John Porcaro’s life was 
the life that was insured. As such, 
the Porcaro court never considered 
the issue of a lack of a meeting of 
the minds in the formation of the 
contract where an imposter takes 
the medical exam. 

In its petition for panel reconsid- 
eration, the insurer acknowledged 
the Florida Supreme Court has noted 
the incontestability clause “is in the 
nature of, and serves a similar pur- 
pose as, a statute of limitations. ...”*° 
But the insurer argued that a statute 
of limitations simply serves to bar 
contract claims. It does not create 
a contract that never existed in the 
first instance due to the absence of 


_the essential meeting of the minds 


as to the party being insured. That 
lack of meeting of the minds makes 
the contract void ab initio, not merely 
voidable for fraud, which is why 
courts have held benefits cannot 
be recovered under a policy that 
was void from its inception. While 
these arguments were advanced by 
the insurer in the petition for panel 
reconsideration, the petition for re- 
consideration was denied. 

Moreover, had the legislature 
intended §627.455 to serve as a stat- 
ute of limitation, the statute itself 
would have provided that claims to 
rescind a policy based upon fraud 
are barred two years after the date 
the policy was issued. Such is the 
language generally employed in 
statutes of limitation. Instead, the 
legislature fashioned a statute that 
provides the policies should contain 
a clause limiting the period of con- 
testability, thereby presupposing 
that there is indeed a valid contract 
in force. 


Public Policy Considerations 

Incontestability clauses were de- 
signed to 1) encourage insurers to 
investigate facts promptly; 2) protect 
insureds’ reasonable expectations of 
recovery; 3) prevent insurers from 
relying on minor misstatements to 
void policies; and 4) preclude life in- 
surers from making charges against 
deceased individuals who are unable 
to rebut them. 

None of these purposes is served 
by enforcing an incontestability 
clause when a life insurance policy 
is procured through the use of an 
imposter. First, imposter fraud is 
virtually undetectable because it is 
the medical examination itself that 
insurers rely upon to verify the rep- 
resentations made in the insurance 
application forms. Consequently, it 
is inequitable to punish the insurer 
for failing to discover the fraud dur- 
ing the policy’s contestability period. 
Second, neither insureds nor benefi- 
ciaries have a reasonable expectation 
of recovery when they have engaged 
in such a fraudulent scheme. Third, 
the goal of preventing insurers from 
voiding policies based on minor 
misstatements or technicalities is 
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inapplicable when the policy was se- 
cured as a result of imposter fraud in 
the medical examination. Finally, in 
most imposter cases, unlike ordinary 
misrepresentation cases, the perpe- 
trators (typically, the beneficiaries 
and the imposter) are still alive when 
a claim is made on the policy and the 
insurer seeks to challenge the policy’s 
validity. Accordingly, there is no pub- 
lic policy justification for enforcing 
incontestability provisions in such 
circumstances. 

Indeed, declining to recognize an 
exception for imposter fraud affirma- 
tively contravenes public policy. In 
addition to being unfair to insurers, 
such a rule would reward, and thus 
encourage, insurance fraud and shift 
the costs of that fraud to both innocent 
policyholders® and individuals seek- 
ing coverage. 


Conclusion 

The Miller decision, if left unad- 
dressed by the Florida Legislature, 
will encourage insurance fraud and 
shift the costs of that fraud from 
criminal actors to innocent consumers 
of life insurance.*’ This shift of costs 
does not promote any social good, but 
rather allows criminals to profit from 
their fraudulent conduct. As such, the 
Florida Legislature should consider 
amending §627.455 to explicitly state, 
as the amended California statute 
provides, that no insurance contract 
is formed and is void at its inception 
where someone other than the named 
insured represents himself or herself 
to be the named insured during the 
application process. U 


' See Fia. Star. §627.455 (“policy shall 
be incontestable after it has been in force 
during the lifetime of the insured for a 
period of two years from its date of issue 
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of disability and as to provisions which 
grant additional insurance specifically 
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means’). 

» See, e.g., Kaufman v. Mutual of Omaha 
Ins., 681 So. 2d 747, 750 n. 5 (Fla. 3d 
D.C.A. 1996) (insurer’s claim that policy 
should be rescinded on the basis of the 
insured’s fraudulent statements in the 
application were barred by incontest- 
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Co. v. Rhodriquez, 285 So. 2d 689, 690 
(Fla. 3d D.C.A. 1973); DiFranco v. Nat'l 
Found. Life Ins. Co., 551 So. 2d 535, 536 
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% See Galanty v. Paul Revere Life Ins. 
Co., 1 P.3d 658, 665 (Cal. 2000). 
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den., 312 U.S. 696 (1941); Strawbridge 
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7 See, e.g., Obartuch, 114 F.2d 873 (7th 
Cir. 1940), cert. den., 312 U.S. 696 (1941); 
Strawbridge, 504 F. Supp. 824, 830-31 
(D.N.J. 1980); Maslin, 3 F. Supp. 368 
(S.D.N.Y. 1932); Ludwinska, 317 Pa. 577, 
178 A. 28 (1935); Petaccio, 125 Pa. Super. 
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FAmiLy LAW 


by Melvyn B. Frumkes 


Unallocated Alimony and Child Support 
Can Be All Taxable/Deductible Alimony 


limony, if in compliance 
with the provisions of 
I.R.C. §71, is taxable to 
the payee and deductible to 
the payor pursuant to I.R.C. §215 
[hereafter “taxable/deductible”]. 
Child support is not taxable/deduct- 
ible.' To qualify as taxable/deductible 
alimony, a stream of payments must 
be cash? received by or on behalf of 
a spouse® under a divorce or sepa- 
ration instrument‘ which does not 
designate such payments as not 
taxable/deductible.* If divorced or 
legally separated and not living in 
the same household,® the spouse’s 
liability for payments ceases upon 
the payee’s death,’ no part of which 
is “fixed” as child support.* The pay- 
ments cannot qualify if the parties 
file joint returns.° 
An award of, or an agreement 
for, unallocated alimony and child 
support, sometimes referred to as 
“family support,”'® can be all tax- 
able/deductible; but only if all the 
requirements of I.R.C. §71 are met. 
The Third Circuit, in Kean v. 
Commissioner, 407 F.3d 186 (3d Cir. 
2005), put it another way, stating: 


By ordering the payor spouse to make 
an unallocated support payment taxable 
in full to the payee spouse, the couple 
may be able to shift a greater portion of 
their collective income into a lower tax 
bracket. Consequently, an unallocated 
payment order not only frees the parents 
from restrictive court instructions that 
dictate who pays for which, but may al- 
low the parties to enjoy a tax benefit at a 
time when they face increased expenses 
as they establish independent homes. 
This advantage would be lost by taxing 
all unallocated payments to the payor 
spouse. 


The benefit of an unallocated 
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amount of alimony and child sup- 
port was articulated by the court in 
Miller v. Commissioner, T.C. Memo 
1999-273: 


Unallocated family support is a technique 
sometimes used in domestic relations 
cases to encourage sensible cash-flow 
planning between separated spouses. If 
used correctly, the technique enables the 
parties to achieve a higher net transfer 
of funds to the payee spouse because 
the payor spouse, who is generally in a 
higher tax bracket, reaps an economic 
benefit from the larger tax deduction 
obtained when allocated family support 
payments are structured to be deductible 
as alimony. The unallocated payments, 
while typically temporary, can facilitate 
the economic transition that must occur 
as a result of a divorce or separation, pro- 
vided that parties understand and agree 
to the tax consequences. (See Appendix 
prepared by Norman H. Kronstadt, CPA/ 
ABV/ASA/CVA of Plantation, Florida, 
demonstrating a tax savings using fam- 
ily support.) 

As to the code prohibition of an 
amount being fixed as child support 
being treated as alimony, the unal- 
located sum for both spousal support 
and child support is all allowable as 
taxable/deductible alimony because 
it does not “fix” an amount for child 
support. 

Florida courts have recognized this 
form of support. In dicta, the court 
in Friedman v. Friedman, 844 So. 2d 
789 (Fla. 4th DCA 2003), articulated 
that 
unallocated support awards of alimony 
and child support have been approved in 
special circumstances, see, e.g., Pastore v. 
Pastore, 497 So. 2d 635, 637 (Fla. 1986) 
(awarding unallocated child support and 
alimony award consisting of house pay- 
ment, taxes, and insurance); McKelvey 
v. McKelvey, 534 So. 2d 801, 801 (Fla. 
3d DCA 1988) (awarding undifferenti- 


ated temporary alimony and support of 
$10,000 per month). 


In Wallace v. Wallace, 605 So. 2d 
504 (Fla. 4th DCA 1992), the court 
affirmed an award of undifferenti- 
ated temporary alimony and child 
support. Of course, in making such 
award, the court should consider! 
child support guidelines.” 

Lawton v. Commissioner, T.C. 
Memo 1999-243, held child support 
guidelines do not fix a portion of an 
unallocated temporary award of sup- 
port as “child support.” In Lawton, 
the court dealt with a Pennsylvania 
court’s temporary order “for support 
of spouse and one child” (unallocated 
temporary support for the wife and 
child). The court rejected the wife’s 
argument that a portion of the pay- 
ments were not alimony taxable 
to her because all awards for sup- 
port must conform to the federally 
mandated child support guidelines. 
The ruling was that I.R.C. §71(c)(1) 
requires that the amount of child 
support must be fixed by the terms of 
the divorce or separation instrument 
(here, the order for temporary sup- 
port), not outside of the instrument. 
The Tax Court concluded that the 
wife could have sought allocation in 
the Pennsylvania court. 

Simpson v. Commissioner, T.C. 
Memo 1999-251, also dealt with 
an unallocated alimony and child 
support temporary award from a 
Pennsylvania divorce court. The Tax 
Court observed that it is inappropri- 
ate “to look beyond the instrument 
to examine what effects, if any, are 
made by operation of state law,” i.e., 
the state’s child support guidelines. 
The Tax Court went on: “If Congress 
had intended for us to look beyond 
the written instrument it would have 
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amended section 71(c)(1) to so reflect.” 


Cessation on Death of Payee 

There is no problem meeting the 
cessation of liability requirement of 
the code’ if the court requires or the 
parties agree in the divorce or sepa- 
ration instrument that the liability 
to pay family support provided dur- 
ing the pendency of the proceedings, 
or thereafter, shall cease upon the 
death of payee spouse. The problem 
arises when there must be reliance 
upon state law. 

In Florida, case law holds that the 
obligation to pay permanent periodic 
alimony (spousal support) ceases on 
the death of the payee.'* There is no 
authority in Florida as to cessation 
of liability for unallocated alimony 
and child support on the death of 
the payee. There is a major conflict 
of authorities concerning this issue. 


Unallocated Alimony and 
Child Support Not Taxable/ 
Deductible. 

Several cases in which the pay- 
ment of family support did not qual- 
ify as taxable/deductible alimony are 
explored below. 

Murphy v. Commissioner, T.C. 
Memo 1996-258, involved an award 
of family support in a California di- 
vorce. The Tax Court observed that 
the petitioner/ex-husband had the 
burden to prove that California law 
would allow for cessation of family 
support upon the death of the ex- 
wife. He did not so prove, and the 
court somewhat angrily noted that 
he did not file a brief; the filing of 
which is “not permissive but manda- 
tory.” The court stated: 

For purposes of this case, we shall as- 
sume that the obligation to make the 
marital payments could have survived 
the remarriage or death of Diane Murphy. 
Moreover, there is insufficient evidence 
for us to find that the marital payments 
would not have survived the death of 
Diane Murphy before the majority of the 
children in her custody. Thus, Ronald 
Murphy has failed to prove a necessary 
element of section 71(b)(1), viz, the sub- 
paragraph (D) requirement of cessation 
on the death of the payee spouse, and, 
consequently, he has failed to prove that 


the marital payments are alimony within 
the meaning of section 71(b).'° 


Wells v. Commissioner, T.C. Memo 
1998-2, also dealt with a California 


divorce. Citing Murphy, the court’s 
rationale that family support would 
not cease upon the death of the ex- 
wife because “assuming a worst case 
scenario (i.e., custodial parent dies 
and custody is awarded to someone 
other than the surviving spouse) we 
cannot believe that California law 
would permit the surviving spouse 
to avoid any further support obliga- 
tions.” 

Miller.v. Commissioner, T.C. Memo 
1999-373, was affirmed by the Tenth 
Circuit in Lovejoy’® v. Commissioner, 
293 F.3d 1208 (10th Cir. 2002). There, 
the court ruled on “unallocated child 
support and maintenance” pursuant 
to a Colorado temporary support 
order, observing that Colorado had 
adopted the Uniform Dissolution 
of Marriage Act which made no 
provisions for cessation on death 
of unallocated support. In holding 
that the payments did not qualify as 
alimony, the circuit court first looked 
to California cases'’ and observed 
that there was split of authority. The 
circuit court articulated: 

We are inclined to believe that the 
Colorado Supreme Court would hold 
that temporary orders providing for child 
support payments, even when included 
within a general unallocated payment 


obligation, do survive the death of the 


recipient spouse. 
* * 


Lovejoy bore the burden of proving 
that his obligation to make unallocated 
payments would cease upon his ex- 
spouse’s death. Because the divorce court 
orders are silent and Colorado law is at 
best unclear on the issue, and likely con- 
trary to Lovejoy’s position, he has failed 
to meet his burden. 


Gonzales v. Commissioner, T.C. 
Memo 1999-332, involved pendente 
lite family support ordered by a 
New Jersey divorce court. The Tax 
Court refused to allow a deduction to 
the husband for alimony payments 
because it ruled “New Jersey law 
would not necessarily have relieved 
Dr. Gonzales of his obligation to pay 
family support had [the wife] died 
before the divorce judgment” because 
he would not necessarily have been 
awarded custody of his minor chil- 
dren. In a footnote, the Tax Court 
bolstered its opinion by referring 
to cases heretofore cited stating, 
“[t]his holding comports with our 
conclusions reached in prior opinions 


addressing the characterization of 
‘family support.’ See, e.g., Miller v. 
Commissioner, T.C. Memo 1999-273 
(holding that, in Colorado, family 
support paid under a temporary or- 
der is not alimony); Wells v. Commis- 
sioner, T.C. Memo 1996-258 (holding 
that, in California, family support 
payments are not alimony).” 

The progression of the anti-ali- 
mony cases appears to end with 
Gilbert v. Commissioner, T.C. Memo 
2003-92,'* dealing with an award 
of unallocated temporary child and 
spousal support in an agreement 
ordered by a Pennsylvania court. 
Applying Pennsylvania law to ap- 
plicable years 1993, 1994, and 1995, 
the Tax Court determined that the 
unallocated support was not alimony 
as the doctrine of abatement would 
not apply to the child support portion 
of the award.'* The Tax Court relied 
on Miller (Lovejoy). It stated: 

In Miller v. Commissioner, T.C. Memo 
1999-273, we examined a provision of an 
unallocated support order arising from 
a divorce in Colorado, which ordered 
that unallocated support payments con- 
tinue “until further Order of Court.” We 
conclude that the provision in issue in 
Miller, is similar to the provision in issue 
in the instant case because the unal- 
located support payments may continue 
beyond the death of the payee spouse 
at the discretion of the Pennsylvania 
court. Consequently, we have no reason 
to conclude that Mr. Hawley’s obligation 
to make unallocated support payments 
under the February 4, 1992, separation 


instrument terminates upon the death 
of Ms. Gilbert. 


Commenting on Lovejoy, Gilbert, 
and Gonzales, Professor Thomas R. 
White III, wrote: 


In these cases, it is not that the law 
of the state involved is clear that the 
family support obligation would survive 
the abatement of the divorce action, but 
rather that the payor could not prove that 
the support obligation would terminate 
under state law.”° 


Unallocated Alimony and 
Child Support Is Taxable/ 
Deductible Alimony 

The following cases, some emanat- 
ing from divorces in the same states 
with contrary results, hold that 
pursuant to state law the liability 
to pay unallocated alimony and child 
support would cease upon the death 
of the payee. 

Ambrose v. Commissioner, T.C. 
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Memo 1996-128, concerned a tem- 
porary award by a California divorce 
court of family support. The Tax 
Court held that under California 
law, the payments meet the termina- 
tion on death requirement of I.R.C. 
§71(b)(i(D). 

Heller v. Commissioner, 103 F.3d 
138, (9th Cir. 1996), in an unpub- 
lished opinion relying on Ambrose, 
ruled that the California ordered 
unallocated support would terminate 
on the death of the payee. 

Kean v. Commissioner, T.C. Memo 
2003-163, like Gonzales, involved 
New Jersey law. It distinguished 
Gonzales, in allowing the deduction 
to the husband of the unallocated 
award because both parties had 
custody during the pendency of the 
proceedings, and if the wife died, 
the husband would get custody. 
Thus, the doctrine of abatement 
applied. All of the unallocated ali- 
mony and child support would have 
ceased. 

The Kean decision was affirmed 
by written published opinion of the 
Third Circuit in Kean v. Commis- 
sioner, 407 F.3d 186 (3d Cir. 2005), 
in which it criticized Lovejoy of the 
Tenth Circuit (thus, Miller, of the Tax 
Court) and Gonzales stating: 


Having considered both cases, we be- 
lieve that the decisions rely too heavily 
on the intricacies of family law and fail 
to take into account the overall purpose 
of section 71. Furthermore, these cases 
ignore the interplay between section 
71(b) and section 71(c) and their im- 
portance in distinguishing between 
alimony, child support and property 
settlement payments for the purpose 
of tax treatment. 


The Tax Court in Berry v. Commis- 
sioner, T.C. Memo 2005-91, analyzed 
most of the foregoing cases: Both 
cases holding that the liability for 
payments of unallocated alimony 
and child support would not cease 
by state law upon the death of the 
payee, and those holding other- 
wise.”! 

The Berry court concluded that the 
liability for family support by a Cali- 
fornia court would terminate on the 
payee’s death while admitting that 
the cases dealing with California law 
are conflicting. Commenting upon 
the Wells decision, the court said: 
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We reject the notion that one must as- 
sume a worst case scenario (under which 
someone other than the payor spouse 
would take custody of the children upon 
the death of the payee spouse) in deter- 
mining the applicability of the substitute 
payment clause of section 71(b)(1)(D) to 
an unallocated support obligation. Ac- 
cordingly, we hold that a payor spouse’s 
general [s]tate law obligation to support 
his or her children, without more, does 
not cause any or all of that spouse’s 
unallocated support obligation to fail 
to qualify as alimony by reason of the 
substitute payment clause of section 
71(b)(1)(D).” 


Provide in Writing That 
Liability Ceases 

The case authorities are admit- 
tedly in conflict. Unpublished circuit 
court opinions are not binding. Tax 
Court Memorandum opinions ordi- 
narily are limited to that case, and 
although readily cited, are supposed 
to have no value as precedent. Only 
rulings from the Tenth Circuit (Love- 
Joy) and the Third Circuit (Kean) 
have real precedential value, and 
they conflict. 

Accordingly, to be “tax safe”: 

1) If the payments for unallocated 
alimony and child support (family 
support) are to be taxable/deduct- 
ible, make sure the liability for the 
payments cease upon the death of 
the payee. Add such a provision in 
the order or agreement. 

2) Make no provision for substitute 
payments. 

3) Spell out what the intended tax 
consequences are to be and provide 
for an adjustment if the results are 
otherwise. 


' LR.C. §71(c). 

LR.C. §71(b)(1). 

* The term “spouse” includes “a former 
spouse.” I.R.C. §71(d). 

LR.C. §71(b)(1)(A). 

LR.C. §71(b)(1)(B). 

LR.C. §71(b)(1)(C). 

7 LR.C. §71(b)(1)(D). 

LR.C. §71(c). 

LR.C. §71(e). 

'° Florida cases have also referred to 
such an arrangement as an “undifferen- 
tiated (combined) award of alimony and 
support.” Fleischfresser v. Accursio, 833 
So. 2d 803 (Fla. 3d D.C.A. 2002). The Tax 
Court referred to “family support” as “the 
newfangled amalgam.” Berry v. Commis- 
sioner, T.C. Memo 2005-91. 

"' But not to “fix” same in the amount. 


? Abraham v. Abraham, 700 So. 2d 421 
(Fla. 3d D.C.A. 1997). 

'S LR.C. §71(b)(1)(D). 

4 In Re Freeland’s Estate, 182 So. 2d 425 
(Fla. 1966). 

'’ The Tax Court cited its earlier and 
contrary opinion in Ambrose v. Commis- 
sioner, T.C. Memo 1996-128, where it was 
the ex-wife who had the burden to prove 
it was not alimony. 

16 John H. Lovejoy was Judith Miller’s 
ex-husband. 

‘7 Tt cited holding for taxable/deductible 
alimony, Heller v. Commissioner, 103 
F.3d 138 (9th Cir. 1996); and Ambrose 
v. Commissioner, T.C. Memo 1996-128, 
comparing them with Wells v. Commis- 
sioner, T.C. Memo 1996-258, holding that 
the obligation does not terminate upon 
death. 

'S The Tax Court in Gilbert was affirmed 
in an unpublished opinion by the Third 
Circuit in Hawley v. Commissioner, 94 
Fed. Appx. 126, 2004 WL 817354 (3d Cir. 
2004). Richard Hawley was Jane Gilbert’s 
husband. 

19 However, if the Gilbert case had in- 
volved support for the years 2001 and 
subsequent years, the result would be 
different because a cessation rule was 
adopted by the Pennsylvania Supreme 
Court. 

°° Thomas R. White III, Undifferentiated 
Support Orders: Can They Be Taxable 
Alimony?, THE MatriMoniAL STRATEGIST 1 
(Jan. 2004). 

*! The Tax Court did not cite the Third 
Circuit’s opinion in Kean as it was not 
available when Berry was published one 
month later. 

L.R.C. § 71(b)(1)(D) provides “there 
is no liability to make such payment for 
any period after the death of the payee 
spouse and there is no liability to make 
any payment (in cash or property) as a 
substitution for such payments after the 
death of the payee spouse. 


Melvyn B. Frumkes is the principal 
of Melvyn B. Frumkes & Associates, P.A., 
with offices in Miami and Boca Raton. He 
focuses his practice on handling and con- 
sulting in complicated divorce and cus- 
tody matters. He is the author of Frumkes 
on Divorce Taxation, fifth ed., published 
by James Publishing Company. 

This column is submitted on behalf 
of the Family Law Section, Jorge M. Ces- 
tero, chair, and Charles F. Miller, editor. 
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APPENDIX 


Advantage of Designating Alimony and Child Support 
as Unallocated Family Support 


Facts 
Husband’s annual earnings 


Filing Status: 
Husband 


Computation 1 — Determine Guideline Child Support 
Husband Wife Total 


Income: 

Annual earnings $200,000 $15,000 
Alimony (30,000) _30,000 
Annual gross income $170,000 $45,000 


Monthly gross income $14,167 $3,750 


Deductions: 
Federal income 

taxes — monthly amount 

(computation A) (3,325) (300) 
Social Security and Medicare 

tax — monthly amount 

(computation B) (728) (96) 


Net Monthly Income 


$10,114 __$3,354 _$13.468 


Percentage of 


financial responsibility — 74.1% __ 24.9% __100% 


Guideline child support _$1,868 _ $820 _ $2,488 


Computation 2 - Each Party’s Available Funds 
Payment is considered as separate alimony and child support 
Husband Wife Total 
Net Monthly Income $10,114 $3,354 
Child Support (1,868) 1,868 
Available funds $8,246 $5,222 $13,468 


Entire payment considered as family support 
Husband Wife 
Net Monthly Income $10,114 $3,354 
Child support considered (1,868) 1,868 
as family support 


Tax savings (cost) of considering 616 (281) 
child support as family support (1) 


Available funds $8,862 $4,941 $13,803 


Advantage of Designating Alimony and Child Support 
as Unallocated Family Support 


Pay Husband’s savings to Wife as additional family support 
if 

Available funds per previous 
computation $8,862 $4,941 
Husband’s savings of considering 

child support as additional 

family support (616) 616 
Tax savings (cost) of considering 

child support as additional 

family support (1) 203 (92) 


Available funds $8,449 _$5.486 $13,914 


(1) Husband is in the 33% bracket; wife in the 15% bracket 


Computation 3 — Benefits to Both Parties 
Available funds if entire 

payment including husband’s 

savings is considered 

as family support to wife $8,449 $5,465 $13,914 
Available funds if payment is 

considered as separate 

alimony and child support (8,246) (5,222) (13,468) 
Additional funds available-monthly _$203 _ $243 _ $446 


Additional funds available-annually $2,436 $2,914 $5,350 


Computation A — Determine Applicable Federal Income Tax 
Annual earnings $200,000 $15,000 

Alimony (30,000) 30,000 
Adjusted gross income 170,000 45,000 
Standard deduction (5,150) (7,550) 
Exemptions (husband-1; wife-3) 


(husband’s phase out 

of exemptions ignored (3,300) _ (9,900) 
Taxable income _$161,550 $27,550 
Federal income tax $39,903 _$3.595 
$3,325 $ 300 


Per month amount 


Computation B — Determine Applicable 
Social Security and Medicare Taxes 


Earnings subject to 

Social Security tax (2) $94,200 $15,000 
Social Security tax rate 6.2% 6.2% 
Social Security tax $5,840 $930 


Earnings subject to 

Medicare tax (2) $200,000 $15,000 
Medicare tax rate 1.45% 1.45% 
Medicare tax $2,900 $218 
Total Social Security 

and Medicare taxes $8.740 $1,148 
Per month amount $728 $96 


(2) For 2006, the maximum wage base subject to Social 
Security tax is $94,200. There is no ceiling on wages 
subject to Medicare tax. 
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ENVIRONMENTAL AND LAND 
Use Law 


by Ralph A. DeMeo and Karyl Alderman 


Environmental Stewardship 


of Florida Shooting Ranges 


he State of Florida esti- 
mates that there are more 
than 400 sport shooting 
ranges in the state and that 
approximately one million shooting 
sport enthusiasts visit these ranges 
each year.' Shooting ranges in Flori- 
da have received increased attention 
recently as a result of certain high- 
profile cases that have raised the 
regulatory agencies’ interest. This, 
in turn, has triggered the involve- 
ment of such influential national 
organizations as the National Rifle 
Association (NRA) and National 
Sports Shooting Foundation (NSSF), 
as well as public and private gun 
clubs in Florida. The upshot of this 
increased attention has been the 
passage of new laws and the develop- 
ment of new environmental steward- 
ship practices that are applicable to 
Florida shooting ranges. This article 
will explain the background of these 
developments and discuss the legal 
and scientific issues associated with 
shooting ranges in Florida. 


Legal Background 

In Florida, discharges or releases 
of pollutants from facilities are heav- 
ily regulated and liability is imposed 
generally under F.S. Chs. 376 and 
403. Specifically, FS. §376.302 pro- 
vides that “it shall be prohibited for 
any reason: to discharge pollutants 
or hazardous substances into or upon 
the surface or ground waters of the 
state or lands....” In addition, FS. 
§403.161(1) provides that “it shall be 
prohibited for any person: to cause 
pollution...so as to harm or injure 
human health or welfare, animal, 
plant, or aquatic life or property.”* 
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In 2003, the Florida Legislature 
enacted F.'S. §376.30701, which is 
the codification of the principles of 
risk-based corrective action (RBCA). 
RBCA utilizes site-specific data, 
modeling results, risk assessment 
studies, institutional, and engineer- 
ing controls to develop a unique 
remediation strategy for the site 
that considers the intended use of 
the property and which is protective 
of human health and safety and the 
environment.‘ Under this law, shoot- 
ing ranges in Florida are eligible to 
follow the RBCA approach to site 
rehabilitation. 

The Florida Department of En- 
vironmental Protection (FDEP) is 
authorized to file a civil suit against 
any person who caused a discharge of 
pollutants or hazardous substances, 
or who owned or operated a facility 
at which the discharge occurred. 
F.S §376.308(1). Individuals who 
have suffered damages resulting 
from a discharge or condition of 
pollution are also covered by these 
statutes. FS §376.313(3). In Ara- 
mark Uniform and Career Apparel v. 
Easton, 894 So. 2d 20 (Fla. 2004), the 
Florida Supreme Court held that F‘S. 
§376.313(3) creates a private cause 
of action imposing strict liability for 
damages against an adjoining land- 
owner without proof that the defen- 
dant actually caused the pollution. 
In addition, the court held that the 
defendant is limited to the statutory 
defenses found in FS. §376.308.° 

Under the statutory and judicial 
authority set forth above, shooting 
ranges in Florida are potentially li- 
able to the State of Florida and third 
parties for causing any pollution or 


discharging pollutants or hazardous 
substances into the environment. In 
response to reports of violations, in 
recent years, the FDEP stepped up 
its investigation and enforcement 
of these laws at several shooting 
ranges in Florida.® In response to 
the increased enforcement by the 
FDEP, gun clubs in Florida, many 
of them allied with the NRA and 
NSSF, counterattacked by introduc- 
ing legislation in 2004 intended to 
prohibit state enforcement of these 
environmental laws at shooting 
ranges and imposing severe crimi- 
nal penalties on any governmental 
officials who targeted shooting 
ranges for enforcement.’ After much 
debate, the legislature enacted F‘S. 
§790.333, relating to “Sports Shoot- 
ing and Training Range Protection, 
Liability, and Penalties.” The statute 
generally directs that sports shoot- 
ing range owners, operators, tenants, 
or occupants implement site-specific 
appropriate environmental manage- 
ment practices, utilizing as guidance 
the FDEP’s BMP Manual. 

The shooting range law includes 
a specific finding that these facili- 
ties “are widely used and enjoyed by 
the residents of this state and are a 
necessary component of the guar- 
antees of the Second Amendment 
to the United States Constitution 
and of s. 8, Art. I of the State Con- 
stitution.” F.S. §790.333(1)(b). 
§790.333(1)(d) says that it is state 
policy “to encourage the safe han- 
dling and operation of firearms and 
mandates appropriate training in 
the safe use and handling of fire- 
arms....” In addition, the law finds 
that: 
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over years of operation, projectiles have 
accumulated in the environment at many 
ranges. Whether this projectile accumula- 
tion has caused or will cause degradation 
of the environment or harm to human 
health depends on factors that are site- 
specific. Therefore, sport shooting and 
training ranges must be allowed flexibil- 
ity to apply appropriate environmental 
management practices at ranges. The use 
of environmental management practices 
can be implemented to avoid or reduce 
any potential for adverse environmental 
impact. §790.333(1)(f). 


The legislative intent of the shoot- 
ing range law is to 
protect public and private sport shoot- 
ing or training range owners, operators, 
users, employees, agents, contractors, 
customers, lenders, and insurers from 
lawsuits and other legal actions by 
the state, special purpose districts, or 
political subdivisions and to promote 
maximum flexibility for implementation 
of environmental management practices 
and of the principles of risk-based correc- 
tive actions, pursuant to s. 376.30701. FS. 
§790.333 (2). 


The most controversial aspect of 
the shooting range law is the immu- 
nity from lawsuits provided therein. 
Under this law, owners, operators, 
and any other persons associated 
with a shooting range are immune 
from lawsuits from the state and its 
political subdivisions “for any claims 
of any kind associated with the use, 
release, placement, deposition, or 
accumulation of any projectile in the 
environment, on or under that sport 
shooting or training range or any 
other property over which the range 
has an easement, leasehold, or other 
legal right of use...,” if the owner or 
operator has made a good faith effort 
to comply with the requirement that 
they implement appropriate environ- 
mental management practices. 
§790.333(5). 

Perhaps even more explosive are 
the penalties for violation of this law 
by governmental officials. The law 
provides that 


any official, agent, or employee of a coun- 
ty, municipality, town, special purpose 
district, or other political subdivision or 
agent of the [s]tate, while he or she was 
acting in his or her official capacity and 
in the scope of his or her employment or 
office, who intentionally and maliciously 
violates the provisions of this section or 
is party to bringing an action in violation 
of this section commits a misdemeanor of 
the first degree.... F.S. §790.333(7). 


In response to the shooting range 


law and the ominous penalty provi- 
sion contained therein, the FDEP 
and other governmental officials 
have understandably been somewhat 
reluctant to put shooting ranges in 
their enforcement crosshairs. As a 
result, it is difficult to evaluate the 
degree of compliance with the shoot- 
ing range law which is occurring at 
Florida ranges. Although the shoot- 
ing range law does not eliminate the 
state’s enforcement of environmental 
laws outlined above, it does restrict 
such enforcement and creates a 
“chilling effect” on the governmental 
officials’ enthusiasm for such actions 
for obvious reasons. 


The Federal Scheme 

Notwithstanding the immunities 
and other protections afforded to 
sport shooting range owners and op- 
erators by the Florida law discussed 
above, major federal regulatory 
programs administered by the U.S. 
Environmental Protection Agency 
(EPA) in conjunction with the FDEP 
still have shooting ranges in their 
sights. Most significant of these are 
the Resource Conservation and Re- 
covery Act (RCRA), 42 U.S.C. 6901, 
et seq., the Clean Water Act (CWA), 
National Pollutant Discharge Elimi- 
nation System (NPDES), 33 U.S.C. 
1362, et seq., and the Comprehensive 
Environmental Response Compensa- 
tion and Liability Act (CERCLA), 42 
U.S.C. 9601, et seg. A brief discussion 
of each of these laws in the context 
of shooting ranges follows. 

e RCRA — RCRA is a “cradle to 
grave” regulatory scheme which 
proscribes the generating, storing, 
transporting, treating, and disposing 
of solid and hazardous wastes. The 
FDEP is fully authorized to admin- 
ister the RCRA program. FS. Ch. 
403, part IV; F.A.C. Ch. 62-730. Lead 
found in soils at shooting ranges 
may be considered under certain cir- 
cumstances to be a hazardous waste 
subject to regulation under RCRA. 
However, firing lead shot may not 
constitute “disposal” of a solid waste 
and, therefore, may not be subject to 
RCRA.* Under Connecticut Coastal 
Fishermen’s Association v. Reming- 
ton Arms Co., et al., 989 F.2d 1305 
(2d Cir. 1993), lead materials left 


to accumulate in the environment 
are considered abandoned and dis- 
carded, and, therefore, may be sub- 
ject to RCRA. However, a shooting 
range owner or operator may limit 
or eliminate their exposure under 
RCRA by implementation of the 
BMPs and other practices including, 
but not limited to, timely separation 
of lead shot and bullets from soil 
and recycling of the lead, and range 
management including reclaiming 
lead, and other practices.° To date, 
the FDEP has not pursued shoot- 
ing ranges under RCRA. However, 
shooting range owners and operators 
should be well aware of RCRA. 

e NPDES — Under the NPDES 
program of the Clean Water Act 
(CWA), it is illegal to “discharge” 
any “pollutant” from a “point source” 
into “waters of the United States” 
without an NPDES permit.'? A 
“discharge” means “any addition of 
any pollutant to navigable waters 
from any point source.” A “point 
source” is defined as any conveyance 
from which pollutants are or may be 
discharged.””” 

Several courts in the U.S. have 
considered whether shooting ranges 
are subject to NPDES. No case in 
the 11th Circuit has considered this 
issue, therefore, it is an open ques- 
tion in Florida. However, authority 
outside of the 11th Circuit holds that 
shooting ranges are considered point 
sources and are subject to NPDES 
permitting and other regulations.’ 

Although courts outside of Florida 
have required an NPDES permit 
to operate a shooting range where 
surface waters and/or wetlands are 
within the line of fire, the FDEP has 
not yet issued an NPDES permit for 
a shooting range, nor has it officially 
stated its intent in this regard. How- 
ever, as indicated in the discussion of 
RCRA above, shooting range owners 
and operators should be mindful of 
these NPDES issues." 

¢ CERCLA — CERCLA is a liabil- 
ity statute for releases or threatened 
releases of hazardous substances 
into the environment. 42 U.S.C. 
§9601, et seq. Because lead is a haz- 
ardous substance under CERCLA, 
the EPA may take action against 
a shooting range owner or opera- 
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tor to compel cleanup or recover 
costs for such cleanup under CER- 
CLA. 42 U.S.C. §9607. There have 
been limited actions brought under 
CERCLA across the U.S. against 
shooting ranges. The EPA has been 
successful in some cases in pursuing 
costs against shooting ranges under 
CERCLA.” Again, as with RCRA and 
NPDES discussed above, shooting 
range owners and operators should 
be fully cognizant of their potential 
liability under CERCLA. 

e Implementation of BMPs — The 
Florida shooting range law required 
the FDEP, no later than January 1, 
2005, to make a good faith effort to 
provide copies of the BMP Manual 
to all owners or operators of sports 
shooting or training ranges. The law 
also required the FDEP to provide 
technical assistance with implement- 
ing environmental management 
practices if requested by any owner 
or operator. F.S. §790.333(4). The 
FDEP met this obligation by mailing 
out hundreds of BMP Manuals and 
by conducting workshops and provid- 
ing technical assistance to owners 
and operators throughout Florida. 
In addition, the law required sports 
shooting or training range owners, 
operators, tenants, or occupants to 
implement appropriate environ- 
mental management practices by 
January 1, 2006. FS. §§790.333(4)(a) 
and (b). These BMPs are set forth in 
an environmental stewardship plan 
(ESP) discussed more fully below. 

If contamination is identified at a 
range, the FDEP is directed to apply 
RBCA principles to any corrective 
action required. The law specifically 
provides that “risk-based corrective 
action plans used for these cleanups 
shall be based upon the presumption 
that the sport shooting or training 
range is an industrial use and not a 
residential use and will continue to 
be operated as a sport shooting or 
training range.” §790.333(4)(e). 


Achieving Environmental 
Compliance 

The FDEP BMP Manual provides 
for the development by shooting 
ranges of an ESP. The purpose of an 
ESP is to identify issues of potential 
environmental concern that may ex- 
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The majority of 
lead contamination 
associated with 
shooting ranges 
is normally limited 
to surface and 
near surface soils, 
primarily through 
erosion. 


ist; evaluate and prioritize appropri- 
ate actions to manage these issues; 
list short- and long-term action items 
and the steps needed for implemen- 
tation; develop and implement the 
schedules to meet short- and long- 
term action items; and identify ways 
to measure the ESP’s success."® 

A typical ESP prepared pursuant 
to the BMP Manual will include 
several components. The ESP should 
include a site assessment that de- 
scribes the range and support facili- 
ties. The ESP should also include a 
discussion of environmental condi- 
tions, including land use; annual 
precipitation, physiographic setting, 
ecological communities, surface wa- 
ter classification and quality; surface 
water flow; soil classification; and 
geohydrology. Furthermore, the ESP 
should include a background envi- 
ronmental assessment of the most 
potentially significant environmen- 
tal issues. This includes an analysis 
of soils, surface water, and sediments 
where applicable. 

With respect to environmental im- 
pacts typically associated with shoot- 
ing ranges, the primary constituent 
of concern is lead.'’ Arsenic is also of- 
ten associated with shooting ranges. 
The majority of lead contamination 
associated with shooting ranges is 
normally limited to surface and near 
surface soils. Lead can be dispersed 
into the environment in a number 
of ways: Oxidized lead shot on the 
surface can dissolve when exposed 


to moisture; lead can be found in 
stormwater run-off and erosion and 
wind-blown particulates; dissolved 
lead can migrate into groundwater; 
certain plants can uptake lead and 
this lead can be introduced into the 
food chain; and wildlife can directly 
ingest lead shot in contaminated 
soils. When lead shot is exposed 
to the atmosphere and moisture, 
weathering of the shot occurs result- 
ing in products that can include lead 
oxides, sulfates, carbonates, and oth- 
ers. The rate of weathering depends 
on various physical and chemical 
factors. 

As indicated above, the majority of 
lead contamination associated with 
shooting ranges is normally limited 
to surface and near surface soils 
primarily through erosion. Erosion 
occurs primarily through wind and 
precipitation. Wind erosion occurs 
most often with barren soil surfaces. 
This is often the case where there 
are berms that do not support a 
vegetative cover. In addition, water 
from precipitation can transport 
lead through the dissolved phase 
or in metallic form. The ability for 
stormwater runoff to transport lead 
is determined by several factors, in- 
cluding intensity of rainfall. A great 
volume of rainfall during a short 
event can result in a large volume 
of runoff and high velocity of runoff 
capable of transporting more lead. 
Topography is also a factor as steeper 
slopes result in greater velocity for 
surface waters. Vegetation present 
at a range stabilizes the soils and 
reduces sheet flow. In addition, soil 
type is a factor in erosion. If under- 
lying soils are porous, more rainfall 
can infiltrate and less rain will run 
off the surface. Transport of lead and 
other contaminants can also occur 
through groundwater. Groundwater 
pathways may also be investigated 
as part of the preparation of the 
ESP. 

A variety of management alter- 
natives are available to a shooting 
range pursuant to the BMP Manual. 
The manual itself includes case stud- 
ies and model ranges, an example 
self-inspection check list, a template 
for an ESP, a summary of key BMPs, 
and other helpful guidance. Selected 
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management alternatives include 
removal of lead shot and/or clays 
that have accumulated at the range; 
amending soils by the application 
of lime or phosphate induced metal 
stabilization to control pH and the 
continued monitoring of soil pH; con- 
struction of berms, backstops, traps, 
and/or other containment mecha- 
nisms; monitoring of surface water 
discharges, if any; regular mowing of 
the range to discourage wildlife from 
foraging; and monitoring of flora and 
fauna. The shooting range owner or 
operator is not required to, but should, 
evaluate all of these management op- 
tions and others which are relevant to 
its specific operations to ensure that 
appropriate environmental steward- 
ship programs are in place. An ESP 
which incorporates these concepts 
should pass muster under the shoot- 
ing range law with the FDEP. 


Conclusion 

As discussed above, numerous laws 
and regulations on the federal and 
state levels impose responsibility 
and potential liability on shooting 
range owners and operators for en- 
vironmental impacts associated with 
such activities. However, in Florida, 
due to strong public policy favoring 
gun ownership and safety, shooting 
ranges do not find themselves on the 
wrong end of the governmental gun. 
If shooting ranges follow the FDEP 
BMP Manual and implement good 
environmental stewardship practices 
at their facilities, it is unlikely that 
they would be subject to enforcement 
action. However, it is still important 
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for shooting range owners and opera- 
tors in Florida to be fully apprised of 
the various federal and state laws and 
regulations that may impact their 
activities. 


' Florida Department of Environmental 
Protection, Best Management Prac- 
tices for Environmental Stewardship of 
Florida Shooting Ranges, BMP Manuat 7 
(Oct. 2004) available at www.floridadep. 
org/waste/quick_topics/publications/ 
shw/hazardous/shootingrange/Florid- 
aBMP-2004reducedsize.pdf. See also 
U.S. E.P.A., Best Management Practices 
for Lead at Outdoor Shooting Ranges 
(June 2005). 

“Pollutants” are defined in F.S. 
§§376.301(36), (21). 

°“Pollution” is defined in F.S. 
§403.031(7). 

* RBCA implementation rules are found 
at F.A.C. Ch. 62-780. 

5 See DeMeo, Eldred, Feuerstein, 
Florida Supreme Court Takes Property 
Owners to the Cleaners: The Impact of 
Aramark v. Easton, 79 FLA. B.J. 66 (June 
2005). 

® See Florida Department of Environ- 
mental Protection, Lead Management 
at Florida Shooting Ranges at www. 
dep.state.fl.us/waste/categories/hazard- 
ous/pages/lead. htm (Apr. 17, 2006). 

? See Senate Bill 1156, “Sport Shooting 
and Training Ranges” (2004). 

8 See Long Island Soundkeeper Fund, 
Inc. v. New York Athletic Club, 94 Civ. 
0436 (S.D.N.Y. March 20, 1996); cf Con- 
necticut Coastal Fishermen’s Association 
v. Remington Arms Co., et al., 989 F.2d 
1305 (2d Cir. 1993). 

® See Florida Department of Environ- 
mental Protection, BMP Manuat, Ap- 
pendix B. 

10 See, e.g., 33 U.S.C. §1342. 

1 33 U.S.C. §1362. 

2 Td.; 33 U.S.C. §1342. 

'S See Long Island Soundkeeper Fund, 
Inc. v. New York Athletic Club, 1996 WL 
131863 (S.D.N.Y. 1996); see also Stone v. 
Naperville Park District, 38 F. Supp. 2d 
651 (N.D. Il. 1999). 

See also FDEP, BMP Manuat, Appen- 
dix B. 

'S See Southern Lakes Trap and Skeet 
Club Site, Lake Geneva, WI, et al.; Walter 
L. Kamb v. U.S. Coast Guard, et al.; see 
BMP Manuat, Appendix B-4. 

'§ The authors acknowledge the as- 
sistance of Satish Kastury and Merlin 
Russell of WRS Infrastructure and 
Environment, Inc., in the preparation 
of this article. 

'7 See Lena Q. Ma, Willie G. Harris & 
Jerry Sartain, Environmental Impacts 
of Lead Pellets at Shooting Ranges and 
Arsenical Herbicides at Golf Courses in 
Florida, Report #00-03, Florida Center 
for Solid and Hazardous Waste Man- 
agement, University of Florida (June 
2000) available at www.floridacenter. 
org/publications/ma_00-03.pdf. 
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TRIAL LAWYERS FORUM 


by Neil D. Kodsi 


Confronting Experts Whose Opinions 


Are Neither Supported nor Directly Contradicted 


by Scientific Literature 


n complex litigation, cases are 

often won or lost based on who 

wins the “battle of the experts.” 

Yet, one of the main weapons 
that experts use for “battle” in the 
medical and scientific arenas — sci- 
entific and medical literature — is 
often notably absent in Florida court- 
rooms. Not only are juries deprived 
of citation to literature because of its 
status in Florida as “hearsay,” but 
judges have been reluctant to look to 
literature as a means of disallowing 
expert opinion testimony when that 
testimony is based on pure opinion. 

Imagine the following scenario: A 
world renowned oncologist makes 
a presentation to a committee of 
oncologists that based on his years 
of treating cancer patients, he be- 
lieves exposure to chemical X causes 
cancer. Yet, this oncologist has abso- 
lutely no scientific studies to present 
in support of his opinion. Rather, the 
oncologist has treated thousands of 
cancer patients who were exposed to 
X, and he believes that there must be 
a causal link between their exposure 
and their cancer. While many of us 
might view this opinion as a sugges- 
tion for someone to study the issue 
more thoroughly, few of us would 
likely rely on the opinion of one on- 
cologist as proving that exposure to 
X causes cancer. 

As absurd as this hypothetical 
may seem, this is just the type of 
opinion that Florida courts have 
held admissible based on the “pure 
opinion doctrine.” Thus, determining 
whether such an opinion supports 
a conclusion that X causes cancer 
— while not a question we would 
expect expert oncologists to evalu- 


80 THE FLORIDA BAR JOURNAL/JUNE 2006 


ate — is often a question that we 
ask lay jurors to decide. If this same 
oncologist were retained as an ex- 
pert witness by a plaintiff who was 
exposed to X and developed cancer 
(or by a defendant who is claiming 
that X was the alternative cause 
of plaintiff's cancer as opposed to 
some exposure attributable to his 
client), and the oncologist formed 
the opinion that X caused plaintiff’s 
cancer, then, under the pure opinion 
doctrine in Florida, this oncologist 
may very well be permitted to testify 
at trial regarding his opinions. 

The lawyer confronting such an 
expert typically would have three an- 
gles of attack: 1) Try to get the court 
to exclude the expert’s testimony; 2) 
cross-examine the expert on the lack 
of a basis for the opinion; 3) utilize 
the attorney's own expert to explain 
why this opinion is incorrect. For each 
of these modes of attack, the most 
powerful weapon is the fact that the 
opposing expert’s opinion has no basis 
in scientific or medical literature. 

Yet, each of these chosen avenues 
of attack is littered with obstacles. 
First, Florida case law regarding 
pure opinion testimony may make 
the lack of literature irrelevant in an 
attempt to exclude the expert. Sec- 
ond, a question on cross-examination 
asking the witness about the lack of 
literature could very well elicit the 
following unhelpful answer, “I didn’t 
even bother to look for literature. I 
have been practicing medicine for 
over 30 years and I have seen expo- 
sure to X cause cancer in hundreds 
of my patients. I don’t know if there 
is any literature on this; I just know 
it to be true based on my own clinical 


experience.” Third, recent case law 
interpreting the rule against “bol- 
stering” can be read to prohibit using 
your own expert to testify regarding 
the lack of scientific literature on a 
given topic. 


Obstacles to Confronting Pure 
Opinion Testimony in Florida 
Florida courts have defined “pure 
opinion” testimony as an expert 
opinion that is based on the expert’s 
“personal experience and train- 
ing.”' In Holy Cross Hospital, Inc. 
v. Marrone, 816 So.2d 1113 (Fla. 
4th DCA 2001), the Fourth District 
articulated the difference between 
expert opinions admissible under 
the pure opinion doctrine and those 
that are subject to a Frye analysis: 
Pure opinion refers to expert opinion 
developed from inductive reasoning 
based on the experts’ own experience, 
observation, or research, whereas 
the Frye test applies when an expert 
witness reaches the conclusion by 
deduction, from applying new and 
novel scientific principle, formula, 
or procedure developed by others. 
In some ways, the distinction be- 
tween opinions that must meet the 
Frye’ test and those that are based on 
pure opinion seems counterintuitive 
and potentially counterproductive. If 
an expert witness dares to utilize sci- 
entific literature as a tool in helping 
form an opinion, then the court can 
and will scrutinize that opinion under 
Frye. In Holy Cross, for example, the 
Fourth District held that an expert’s 
opinion regarding when a patient’s 
cancer spread to the lymph nodes 
was subject to a Frye analysis because 
the expert relied on cancer staging 
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studies in forming his opinion.* Yet, 
employing the analysis articulated 
by the Holy Cross court also leads to 
the conclusion that if the expert had 
simply avoided these studies and 
based his opinion on his own clinical 
experience in diagnosing the spread 
of cancer cells, then this opinion very 
well may have been admissible as 
pure opinion and not subject to a Frye 
analysis.‘ In other words, if an expert 
totally ignores scientific literature 
and bases his or her opinion solely on 
what he or she believes to be the case 
as a result of intuition, that is harder 
for an opposing lawyer to challenge 
than an opinion based on an analysis 
of literature. 

The Tursi case provides an excel- 
lent example of this problem. In 
Florida Power and Light v. Tursi, 729 
So. 2d 995 (Fla. 4th DCA 1999), the 
Fourth District held that an ophthal- 
mologist could opine as to whether 
a patient’s cataracts were caused by 
exposure to polychlorinated biphe- 
nyls (PCBs) even though there was 
absolutely no scientific literature 
that supported a link between PCBs 
and cataracts. The court discounted 
the lack of scientific support for 
the ophthalmologist’s opinion by 
declaring that his testimony was 
pure opinion and “does not rely on 
a scientific principle or test which 
would have to comply with Frye.” 
Yet, this distinction seems to provide 
experts with an incentive to avoid 
conducting any literature review 
or other research to evaluate their 
opinions. For example, if the expert 
in Tursi had reviewed literature 
on chemical exposures that cause 
cataracts and extrapolated that a 
dose of PCBs would cause cataracts 
in support of his opinion, then his 
opinion might have been subject to a 
Frye analysis and, thus, excluded by 
the same principles applied in Holy 
Cross.° Yet, by completely avoiding 
scientific literature — and science for 
that matter — the expert escapes the 
Frye challenge and has his opinions 
admitted.’ 


isn’t Pure Opinion That Has 
No Basis in Scientific 
Literature “New or Novel”? 

The Fourth District’s analysis in 


Tursi raises the question of what is 
truly meant by “new or novel” under 
the Frye test. Returning to the hypo- 
thetical discussed at the beginning 
of this article, if there is absolutely 
no scientific literature that supports 
the conclusion that exposure to X 
causes cancer, isn’t it “new or novel” 
when an expert takes the stand in 
a court of law and offers an opinion 
that exposure to X causes cancer? 

In the last two years, both the Sec- 
ond and Fifth districts have wrestled 
with this very issue in cases where 
experts opined that a plaintiff devel- 
oped fibromyalgia‘ as a result of an 
automobile accident. Although both 
courts recognized that the causes 
and disease process of fibromyalgia 
were unknown to medical science, 
they reached divergent opinions 
regarding whether a medical doctor 
could offer an expert opinion linking 
a plaintiff’s fibromyalgia with an 
automobile accident. 

The Second District, in State Farm 
v. Johnson, 880 So. 2d 721 (Fla. 2d 
DCA 2004), held that a medical 
expert’s opinion linking fibromyal- 
gia and an automobile accident was 
admissible as pure opinion if it was 
based on the expert’s clinical expe- 
rience. The party trying to exclude 
the expert’s causation opinions in 
Johnson argued that, under a Frye 
analysis, “(T]he scientific communi- 
ty’s failure to reach a generally ac- 
cepted understanding of the physical 
mechanism that causes fibromyalgia 
requires the exclusion of expert 
opinion testimony that, within a rea- 
sonable degree of medical certainty, 
[plaintiff’s] fibromyalgia resulted 
from the auto accident.” Put another 
way, the party opposing the expert 
was arguing that, when the scientific 
community has not determined what 
causes a particular disease (e.g., 
fibromyalgia), an expert’s opinions 
regarding what caused the plaintiff 
to develop that disease were “new 
or novel.” Neither the trial court nor 
the Second District, however, was 
persuaded by this argument. The 
Second District did not even focus 
on the lack of scientific evidence to 
support the opinion but rather relied 
on the simple fact that the opinion 
was based on the expert’s clinical 


experience and was, thus, admissible 
as “pure opinion” testimony. '° 

The Fifth District, on the other 
hand, when recently confronted with 
a substantially similar set of facts in 
Marsh v. Valyou, 917 So. 2d 313 (Fla. 
5th DCA 2005), held that an expert’s 
opinion that an automobile accident 
caused a plaintiff’s fibromyalgia was 
not admissible under a Frye analysis. 
The court squarely disagreed with 
the Second District’s holding in 
Johnson and focused on the fact that 
there was no scientific support for an 
expert to opine on what caused a par- 
ticular patient’s fibromyalgia. The 
Fifth District’s opinion contained 
a lengthy discussion about the fact 
that in all of the scientific studies 
and medical consensus statements 
on fibromyalgia, no one has reached 
scientific conclusions regarding the 
cause of fibromyalgia. Due to the 
wealth of scientific literature on the 
subject — none of which supported 
the expert’s opinion — the court 
found it inappropriate to permit 
this opinion under the pure opinion 
doctrine: 
To us it is counterintuitive to permit 
an expert to ignore scientific literature 
accepted by the general scientific com- 
munity in favor of the expert’s personal 
experience to reach a conclusion not 
generally recognized in the scientific 
community and then allow testimony 


about that conclusion on the basis that 
it is pure opinion."! 


The approach in Marsh provides 
some assistance to the lawyer con- 
fronted by an expert opinion that has 
no scientific literature to support it. 
The Fifth District certified conflict 
with the Johnson opinion, and the 
parties were briefing the merits in 
the Florida Supreme Court as this 
article went to press. 

Of the Fifth District’s analysis 
in Marsh and the Second District’s 
analysis in Johnson, the Marsh 
analysis makes more sense. More- 
over, it is certainly the better of the 
two cases for purposes of challenging 
an opponent’s expert. Although the 
Marsh court focused on the over- 
whelming wealth of literature, stat- 
ing that the causes of fibromyalgia 
were unknown, the court’s analysis 
still provides guidance for situa- 
tions when there is absolutely no 
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literature whatsoever addressing the 
salient issue. In these circumstances, 
and those in the hypothetical regard- 
ing whether exposure to X causes 
cancer, attorneys confronting such an 
expert may want to consider utiliz- 
ing the Fifth District’s reasoning to 
argue that an opinion unsupported 
by literature is an opinion subject to 
a Frye analysis, not a pure opinion 
analysis.” 

Of course, if your efforts to exclude 
the expert are unsuccessful, then 
you are left with the two remaining 
options of cross-examination and 
utilizing your own expert. Clearly, if 
you have substantial literature that 
contradicts the expert, you will do 
your best to use it for impeachment 
purposes. But, when you are dealing 
with an opinion that the scientific lit- 
erature neither supports nor contra- 
dicts, then you may have a problem 
getting that fact in front of the jury. 
Again, if the expert’s opinion is pure 
opinion, he or she likely will not ad- 
mit that there is no literature on the 
issue. Indeed, the expert will tell you 
that he did not even look at literature 
because his opinion is based on his 
clinical experience, not literature. It’s 
one thing to cross-examine an expert 
with tangible literature that contra- 
dicts the expert’s opinion: You can 
hold it in your hand, have the expert 
read it, and let the jury hear about 
it. But, how do you cross-examine an 
opposing expert about the complete 
absence of literature on a topic if the 
expert has not conducted a literature 
review; does not believe one would be 
necessary; and can neither admit nor 
deny whether there is literature on 
the topic? 

If you want to get the absence of 
literature in front of the jury, you 
may very well be left trying to get it 
in through your own expert. But, this 
avenue is fettered with obstacles, as 
well. 


Can You Bolster Your Own 
Expert with No Literature? 

In articles in The Florida Bar 
Journal by Jeffery S. Badgley’ and 
Mike Trentalange,'* the authors 
addressed the limitations imposed 
upon lawyers by the Florida evi- 
dence code’s rejection of the federal 
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“learned treatise” exception to the 
hearsay rule and the antibolstering 
provisions set forth in F.S. §90.706 
and the Florida cases interpreting 
this rule. Florida courts have consis- 
tently applied §90.706 as a tool for 
prohibiting reference to literature 
on direct examination” as well as 
re-direct examination.’® 

However, only one Florida court 
appears to have addressed the issue 
of whether the prohibition against 
bolstering applies to testimony re- 
garding the absence of literature on a 
particular matter. In what appears to 
be the first Florida case addressing 
both bolstering on re-direct exami- 
nation and bolstering by discussing 
the absence of literature, the Third 
District held in Philip Morris, Inc. v. 
Janoff, 901 So. 2d 141 (Fla. 3d DCA 
2004), that both were impermissible. 
In Janoff, the court affirmed a trial 
court’s decision to grant a new trial 
on the grounds that defense counsel 
impermissibly bolstered his expert’s 
opinion on re-direct examination 
by asking his expert if any of the 
journals he found authoritative con- 
tained any scientific studies linking 
the plaintiff's disease (sinusitis) with 
the exposure that she claimed to 
have caused it (secondhand tobacco 
smoke). Neither the attorney nor the 
expert actually cited to any specific 
articles during re-direct. Rather, the 
attorney asked the expert which 
journals the expert believed to be 
authoritative and then proceeded to 


ask the witnesses if any of those jour- 
nals had published articles stating 
that exposure to secondhand smoke 
causes sinusitis." 

Fortunately or unfortunately, the 
Janoff court did not provide any ra- 
tionale or explanation regarding why 
questions regarding the absence of 
literature constituted impermissible 
bolstering.'* Judge Green’s dissent- 
ing opinion in Janoff also did not 
specifically address this issue.'® 

This recent extension of the defi- 
nition of bolstering to include tes- 
timony regarding the absence of 
scientific literature seems troubling 
when viewed in combination with the 
concept of the pure opinion doctrine. 
In other words, pursuant to pure 
opinion, experts can provide opinions 
to the jury that have no support in 
the scientific literature and pursuant 
to Florida’s anti-bolstering rule, the 
opposing party’s expert is precluded 
from telling the jury that there is no 
scientific literature to support such 
an opinion. You may argue that, 
since neither witness gets to cite to 
literature, the jury can choose which 
expert to believe based on his or her 
expertise and the jury's perception of 
the experts. However, in some cases, 
especially cases in which experts are 
opining about general causation of 
disease, the expert who is linking 
an exposure with a disease has a 
decisive advantage. 

For those of us who work with 
expert witnesses, we are frequently 
told “you can’t prove a negative.” I 
once had an expert tell me that one 
could not prove that the moon wasn’t 
made of cheese until Neil Armstrong 
stepped foot there and brought back 
samples. While I initially balked at 
this suggestion, it didn’t take me 
long as a litigator to learn that there 
was an element of truth in his state- 
ment. If a witness simply gets to base 
his opinion that exposure to X causes 
cancer on his clinical expertise, then 
what basis can you, as a lawyer, give 
the jury for rejecting that expert’s 
opinion? In most cases your own 
expert will be forced to concede that 
a causal link between exposure to X 
and cancer is biologically plausible, 
and has never been disproven. I cer- 
tainly am not trying to imply that all 
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hope is lost under these circumstances 
or that these cases should be settled 
rather than tried. But there are real 
obstacles and challenges to overcome 
as a trial preparation strategy is de- 
veloped. 


If You Lose Your Frye 
Challenge, Is All Hope Lost? 

No, all hope is not lost if you cannot 
successfully have the expert excluded. 
Two strategies to consider when con- 
fronting an expert whose opinion is 
not based on scientific literature are 
1) to confront the opposing expert in 
deposition with a challenge; and 2) to 
prepare your own expert to tell the 
jury about the absence of literature 
on cross examination, assuming, of 
course, it is responsive to the question 
being asked. 

First, with respect to the opposing 
expert’s deposition, you may consider 
adding the following to your deposi- 
tion outline when confronting an 
expert who has no scientific literature 
to support his or her opinion: 

Q: Can you cite for me any scientific 
literature that supports your opin- 
ion? 

A: No. 

Q: Have you done a systematic re- 
view of the scientific literature to look 
for even one article that supports your 
opinion? 

A: No. 

Q: Prior to trial do you intend to do 
such a search? 

A: No. 

Q: Well, let me just tell you now that 
I intend to ask you at trial if you have 
found such an article, so you may want 
to look for one. 

While that last statement may 
be objectionable because it is not a 
question, it could help set up a more 
powerful cross-examination about 
the absence of literature to support 
the expert’s opinion. When you cross- 
examine the expert at trial and the 
expert still has not found an article 
supporting his opinion, the judge may 
let you ask the following questions 
which will also serve the purpose of 
putting the jury on notice that no such 
article exists: 

Q: At the time you formed your 
opinions in this case that exposure to 
X causes cancer, you had not found a 


First and foremost 
lawyers should 
try to place the 

opposing expert’s 

opinions under a 
Frye microscope 
as opposed to one 


founded in pure 


opinion. 


scientific article or study concluding 
that X causes cancer? 

Q: And when we met on [date of 
deposition] to discuss your opinions, 
I told you that I was going to ask you 
at trial whether you have yet found 
such an article? 

Q: And, you don’t have one to show 
to me, do you? 

Of course, these are risky questions 
if you are not familiar with the litera- 
ture yourself and are not confident in 
the answers or at least your ability to 
deal on the fly with an article that the 
expert has, but really doesn’t support 
his or her opinions. As litigators, many 
of us are — if nothing else — risk tak- 
ers. 

The second tactic of preparing your 
own expert to address the absence of 
literature is self-explanatory. Just be 
sure that your expert understands 
that such an answer must be respon- 
sive to the question asked and not 
simply volunteered at the first avail- 
able opportunity. Neither of these 
strategies is fool-proof; but they may 
be worth considering. 


Conclusion 

It appears that, when applied 
jointly, Florida’s rules and case law 
on pure opinion and bolstering pro- 
vide land mines for lawyers who are 
trying cases about disease processes 
and causation that have not been 
studied in scientific literature. Law- 
yers should be aware of these issues 
and first and foremost try to place 


the opposing expert’s opinions under 
a Frye microscope as opposed to one 
founded in pure opinion. If this is not 
successful and the expert is permit- 
ted to testify, then lawyers need to 
be aware of the additional obstacles 
in confronting these experts at trial 
and ways to properly prepare for that 
confrontation. 


' This doctrine appears to have first been 
recognized by the Florida Supreme Court 
in Flanagan v. State of Florida, 625 So. 2d 
827 (Fla. 1993). 

* The Frye test refers to the test set forth 
by the U.S. Court of Appeals for the D.C. 
Circuit in 1923 in Frye v. United States, 
293 F. 1013 (D.C. Cir. 1923), in which that 
court held that in order to introduce an 
expert’s opinion that is deduced from sci- 
entific principle or discovery, the scientific 
principle or discovery “must be sufficiently 
established to have gained general ac- 
ceptance in the particular field in which 
it belongs.” Frye, 293 F. at 1014. 

’ Holy Cross, 816 So. 2d at 1117. 

' See, e.g., Gelsthorpe v. Weinstein, 897 So. 
2d 504 (Fla. 2d D.C.A. 2005) (Testimony of 
neurologist that infant’s brain damage was 
caused by physicians failure to promptly 
perform Caesarian operation was based on 
clinical experience and, thus, not subject 
to a Frye analysis.); Jones v. Goodyear, 
871 So. 2d 899 (Fla. 3d D.C.A. 2004) (Tire 
engineering expert’s opinion regarding tire 
design defect was based on his experience 
designing tires and was, thus, not subject 
to Frye analysis.). 

5 Tursi, 729 So. 2d at 997. 

5 See, e.g., Castillo v. EI. Du Pont De 
Nemours, 854 So. 2d 1264 (Fla. 2003) (Ex- 
pert opinions that exposure to particular 
fungicide resulted in birth defects was 
subject to Frye test due to expert’s reliance 
on animal studies and other scientific lit- 
erature.); Berry v. CSX Transportation, 709 
So. 2d 552 (Fla. 1st D.C.A. 1998) (Expert 
opinion that toxic encephalopathy caused 
by exposure to organic solvents was based 
on review of medical literature and epide- 
miological studies and, thus, subject to Frye 
analysis. ). 

7 In Marsh v. Valyou, 917 So. 2d 313 (Fla. 
5th D.C.A. 2005), the Fifth District noted 
that, to date, the Florida Supreme Court 
appears to have limited application of Frye 
to experts who had relied on scientific 
literature to form their opinions. 

* The National Institutes of Health de- 
fine fipromyalgia as “a disorder that causes 
muscle pain and fatigue.” See www.niams. 
nih.gov/hi/topics/fibromyalgia/fffibro.htm. 

® Johnson, 880 So. 2d at 722. 

© Marsh, 917 So.2d at 723. 

" Td. at 327. 

'° Of course, for some expert opinions, reli- 
ance on literature is not as useful or as im- 
portant. For example, when a medical doc- 
tor is opining on the cell type of a patient’s 
cancer or where that cancer originated in 
the patient’s body, then literature is less 
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relevant. However, when the expert is of- 
fering an opinion regarding what caused 
the patient’s cancer, it seems intuitive that 
there should be some scientific literature to 
support the expert’s conclusions. The Fifth 
District made this point in its Marsh deci- 
sion with respect to fibromyalgia opinions 
by explaining that certain opinions require 
an underlying scientific foundation that 
courts should examine under the Frye test: 
“An expert’s opinion that a defendant is a 
schizophrenic is pure opinion testimony, as 
it is based on a conclusion drawn by the 
expert from clinical experience without the 
need for making any underlying assump- 
tions. An expert is taught the symptoms 
of this disease and, based on his training 
and experience and his examination of the 
defendant, is permitted to testify that the 
defendant has the disease. Likewise, an 
expert would be permitted to testify that, 
based on his training and experience, a 
plaintiff suffers from fibromyalgia. 

“This ‘pure opinion’ testimony where 
the experts were being asked to testify that 
the plaintiff’s fibromyalgia was caused by 
trauma requires, however, an underlying 
scientific assumption — that trauma can 
cause fibromyalgia — which is not involved 
in pure opinion testimony cases. The un- 
derlying scientific principle (sometimes 
referred to as the issue of ‘general causa- 
tion’) would appear to be subject to the 
tests established in Frye and/or Daubert. 
This type of opinion testimony also implies 
the infallibility of the basis of the opinion.” 
Marsh, 917 So. 2d at 327. 

8 Jeffrey S. Badgley, Using Medical Lit- 
erature on Direct Examination to Win the 
“Battle of the Experts,” 77 Fa. B.J. 39 (May 
2003). 

‘4 Mike Trentalange, Use of Learned 
Treatises on Cross-examination: Practical 
Considerations, 79 Fa. B.J 44 (July/Au- 
gust 2005). 

1° See Badgley, Using Medical Literature 
on Direct Examination to Win the “Battle of 
the Experts,” 77 F.a. B.J. 39 (May 2003). 

'6 See Philip Morris, Inc. v. Janoff, 901 So. 
2d 141 (Fla. 3d D.C.A. 2004). 

'7 Tn the interest of full disclosure, the au- 
thor conducted the re-direct examination 
in the Janoff trial. I had originally asked 
the witness if, in his review of the scien- 


Neil D. Kodsi is a shareholder with 
the law firm of Carlton Fields andy prac- 
tices in the toxic tort and products liability 
practice group in the firm’s Miami office. He 
received his B.A. in 1988 from the Univer- 
sity of North Carolina at Chapel Hill and 
his J.D. from Wake Forest University in 
1991. He has taught pre-trial practice and 
procedure as an adjunct professor at the 
Wake Forest University School of Law. 

This column is submitted on behalf of 
the Trial Lawyers Section, Mark P. Buell, 
chair, and D. Matthew Allen, editor. 


84 THE FLORIDA BAR JOURNAL/JUNE 2006 


tific literature, he had seen any scientific 
studies linking secondhand smoke expo- 
sure with sinusitis. The court, however, 
sustained an objection to that question 
and instructed me to first ask the witness 
what journals he deemed authoritative 
and then ask if he had found any articles 
linking secondhand smoke with sinusitis 
in those specific journals. 

18 See Janoff, 901 So. 2d at 144, in which 
the court refers to this testimony as 
impermissible bolstering without specifi- 
cally addressing appellant’s argument that 


references to the “absence of literature” 


are not impermissible bolstering. “In the 


instant case, on re-direct examination, 
defense counsel impermissibly bolstered 
Dr. Anderson’s testimony by identifying 
specific authoritative publications and 
asking whether they lacked articles stat- 
ing that exposure to [secondhand smoke] 
causes chronic sinusitis.” 

'° The focus of the dissenting opinion was 
Judge Green’s belief that plaintiff's waived 
their objection to the testimony and that 
any error, if at all, was harmless because 
every expert who testified, including 
plaintiffs expert, agreed that there was 
no literature linking secondhand smoke 
with sinusitis. Jd. at 145-148. 
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LABOR AND EMPLOYMENT LAW | by Jay P. Lechner and Paul M. Sisco 


Sarbanes-Oxley Criminal Whistleblower Provisions 


and the Workplace: More Than Just Securities Fraud 


he Sarbanes-Oxley Act 
(SOX) was enacted in 2002 
to restore investor confi- 
dence in the nation’s fi- 
nancial markets in the wake of the 
Enron scandal.' Its whistleblower 
provisions, both civil and criminal, 
were specifically designed “to pre- 
vent recurrences of the Enron deba- 
cle and similar threats to the nation’s 
financial markets” by protecting 
whistleblowers who report fraudu- 
lent activity which could damage 
innocent investors.” In light of these 
goals, one might reasonably assume 
that a whistleblowing employee must 
assert at least some degree of fraud 
affecting shareholders before SOX’s 
protections are implicated.* How- 
ever, as the following two scenarios 
demonstrate, both SOX’s criminal 
and civil whistleblower provisions 
can be interpreted as extending far 
beyond their intended scope. 


EEO Participation Clause 
Retaliation Claims — Potential 
Criminal Sanctions and Civil 
RICO Liability 

Assume an employee at a small, 
privately-owned company files an 
EEOC complaint alleging her su- 
pervisor discriminated against her 
because of race. In response, the 
supervisor and her coworkers engage 
in a pattern of harassment until the 
employee finally complains to the 
owner. The owner promptly fires the 
harassers and resolves the problem 
to the employee’s satisfaction. Be- 
cause the company has less than 15 
employees and promptly corrects any 
harassing behavior, liability arising 
from the harassment is unlikely un- 


der Title VII. In addition, because the 
company is not publicly traded and 
no fraud against shareholders is al- 
leged, one might assume that SOX’s 
whistleblower provisions would not 
be implicated. However, that is not 
necessarily the case. 

¢ SOX Criminal Whistleblower 
Provision — SOX contains both civil 
and criminal whistleblower provi- 
sions. The criminal provision, §1107, 
provides: 
Whoever knowingly, with the intent to 
retaliate, takes any action harmful to any 
person, including interference with the 
lawful employment or livelihood of any 
person, for providing to a law enforcement 
officer any truthful information relating 
to the commission or possible commission 
of any [flederal offense, shall be fined 


under this title or imprisoned not more 
than 10 years, or both. 


Criminal sanctions include, for 
individuals, fines up to $250,000 
and/or imprisonment of up to 10 
years and, for organizations, fines up 
to $500,000.‘ The Attorney General 
has expressed that the DOJ will 
“play a critical role” in implement- 
ing the criminal provisions of SOX, 
including §1107.° 

Section 1107’s real value as a 
substantive prosecutorial tool may 
be questionable, however. It is argu- 
ably merely an extension of the al- 
ready existing obstruction of justice 
charges currently available under 18 
U.S.C §1510 (obstruction of criminal 
investigations) and 18 U.S.C. §1512 
(tampering with witnesses, victims, 
or informants). What it does do, 
however, from a sentencing perspec- 
tive is increase the penalty for such 
offenses from a maximum of five 
years in many cases to a maximum 


of 10 years. 

The specific inclusion of §1107 
within SOX certainly reflects Con- 
gressional intent to aggressively 
ferret out criminal malfeasance in 
the post-Enron corporate environ- 
ment. As recent prosecutions such 
as United States v. Scrushy, 366 F. 
Supp. 2d 1134 (N.D. Ala. 2005), may 
suggest, however, Congress’ zeal to 
get tough in the corporate sentenc- 
ing arena often has the unintended 
result of creating more trials and less 
guilty pleas. 

Additionally, §1107 does have a 
number of potentially significant 
ramifications, none of which have 
yet been addressed by the courts. 
First, $1107 applies not only to pub- 
licly-traded companies, but to any 
“person.” Because the term “persons” 
generally includes individuals, cor- 
porations, and other organizations, 
§1107 covers both employers and 
employees. Therefore, employees 
who in the past were not subject 
to individual liability under other 
federal retaliation statutes now 
could face enormous fines and jail 
time for their workplace misconduct. 
Moreover, employers are covered 
regardless of corporate status or 
number of employees. Thus, compa- 
nies too small to be covered under 
Title VII or other antiretaliation 
statutes are covered under §1107. 
Finally, because there is nothing 
limiting the criminal provision to 
the employment relationship, third 
parties, regardless of their agency re- 
lationship with the employer, may be 
liable for participating in prohibited 
retaliatory conduct. 

Second, §1107 may criminalize 
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retaliatory conduct in seemingly 
unrelated contexts which, in the 
past, may have given rise only to civil 
liability. Protected activity under 
§1107 is not limited to complaints 
of fraud or securities violations, but 
covers truthful disclosures to any 
“law enforcement officer” relating to 
commission or potential commission 
of any federal offense. This provision 
could reasonably be interpreted as 
protecting complaints to the EEOC 
under federal employment discrimi- 
nation statutes such as Title VII, 
ADA or ADEA, or to the DOL under 
the various statutes within its juris- 
diction. Whether such an interpreta- 
tion is adopted by the courts hinges 
largely on the meaning of the term 
“federal offense,” which is not defined 
anywhere in SOX or the federal crimi- 
nal code. Although the term is usually 
used in reference to criminal viola- 
tions, the courts have used the term 
in both civil and criminal contexts.® 
Moreover, it appears that an act com- 
mitted in violation of a federal statute 
will still be considered an “offense” 
even if the statute of limitations on 
the offense has run.’ 

Third, if the term “federal offense” 
is interpreted as including violations 
of federal civil statutes, a complaint 
to the EEOC, DOL, or other employ- 
ment-related agency would likely 
be covered under §1107, because 
“law enforcement officer” is defined 
broadly as including any federal of- 
ficer or employee “authorized under 
law to engage in or supervise the 
prevention, detection, investigation, 
or prosecution of an offense.”* Surely, 
federal agencies such as the EEOC 
or DOL have the authority to inves- 
tigate and supervise the prevention 
of violations of the statutes within 
their purview. In what appears to 
be the first case to date addressing 
this provision, hospital employees 
contended they suffered retaliation 
in violation of §1107 for having 
informed their employer/hospital’s 
governance board of ethnic remarks 
made by hospital administration and 
staff concerning another employee. 
The court noted that §1107 “simply 
cannot be read to reach the reporting 
of ethnic remarks to a local hospital’s 
governance board.”® The court did 
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not comment, however, on whether 
such reports would be covered if they 
were made to the EEOC or even if 
such a private cause of action would 
be viable under §1107. 

Finally, the conduct prohibited by 
§1107 is extremely broad, covering 
any action “harmful” to any person, 
including “interference with the law- 
ful employment or livelihood” of any 
person. An actual violation is not re- 
quired, as a disclosure is protected as 
long as it is “truthful” and relates to 
the “possible commission” of any fed- 
eral offense. Unfortunately, Congress 
did not define the terms “harmful” or 
“interference,” leaving it to the courts 
to decide their meaning. However, 
these concepts are certainly at least 
as expansive as the hostile work 
environment concept applied under 
other discrimination/retaliation stat- 
utes. Indeed, nothing limits §1107 
to retaliation that causes economic 
harm or even to retaliation that 
occurs during or within the scope 
of the employment relationship. 
Thus, harassment occurring outside 
of the workplace could give rise to 
criminal sanctions even if it is not 
covered by Title VII. Furthermore, 
one can readily think of any number 
of workplace-related actions that 
may not rise to the level of “severe or 
pervasive” harassment or otherwise 
constitute an adverse employment 
action, but would be “harmful” to a 
person or would “interfere” with one’s 
employment or livelihood within the 


meaning of §1107. 

As a result, companies, supervi- 
sors, and coworkers who engage in 
participation clause-type retaliatory 
harassment, even if not subject to 
civil liability under Title VII, could be 
subject to felony criminal sanctions, 
including jail time. 

¢ Civil RICO — In addition to 
criminal sanctions, the above harass- 
ment scenario could give rise to a 
cause of action under the civil RICO 
statute, with the availability of treble 
damages. This is so because §1107 
amends 18 U.S.C. §1513(e), and un- 
der RICO, “racketeering” includes 
“any act which is indictable under 
...18 US.C. §1513.” Therefore, by 
engaging in a pattern of retaliation 
prohibited by §1107 (e.g., by creating 
a hostile work environment) and/or 
commission of other predicate of- 
fenses under RICO (e.g., mail, wire, 
or securities fraud), an employee or 
company commits a predicate act of 
racketeering under RICO. 

Of course, to state a civil RICO 
cause of action, one must allege 
more than just the occurrence of 
racketeering, but also “1) conduct 2) 
of an enterprise 3) through a pattern 
4) of racketeering activity.”'' One 
must also allege an injury in fact aris- 
ing from the conduct constituting the 
violation. In other words, the injury 
must be proximately caused by the 
predicate acts sufficiently related to 
constitute a pattern.’ A civil RICO ac- 
tion may proceed even if the defendant 
has not been convicted of a predicate 
act or of a RICO violation.'* 

Prior to the enactment of §1107, 
retaliatory discharge did not fall 
within the definition of “racketeer- 
ing” and, therefore, generally could 
not give rise to a RICO action." 
Even if a plaintiff did allege that her 
employer committed a predicate act 
under RICO, the injury suffered from 
the retaliatory action would have 
been caused by the adverse employ- 
ment decision and not the result of 
a predicate act under RICO.’ Some 
courts recognized a limited pre-SOX 
exception to this rule in the rare 
case where the adverse employment 
action was proximately caused by 
racketeering activity, such as retali- 
ation by commission of the predicate 
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offenses of witness tampering or ob- 
struction of justice.'° Section 1107, by 
identifying retaliatory discharge as a 
predicate act, gives whistleblower vic- 
tims legitimate grounds to allege civil 
RICO claims against their employers 
or coworkers beyond the very limited 
circumstances involving witness tam- 
pering or obstruction of justice. 

Of course, a plaintiff must also 
prove the other civil RICO elements, 
such as existence of an enterprise 
and a pattern of racketeering. The 
Supreme Court has described an 
“enterprise” as “an entity, for present 
purposes a group of persons associ- 
ated together for a common purpose 
of engaging in a course of conduct.”"” 
Returning to the above scenario, 
one could reasonably argue that a 
group of coworkers who engage in 
long-term or ongoing harassment 
against a complaining employee act 
with a “common purpose” and could 
have sufficient organization and 
continuity to constitute an enter- 
prise under RICO. Additionally, a 
“pattern of racketeering” requires at 
least two acts of racketeering activity 
and must manifest “continuity” and 
“relatedness.”'* Ongoing harassment 
egregious enough to give rise to a 
hostile work environment would 
arguably manifest “continuity” and 
“relatedness” and would almost 
always involve at least two acts in 
violation of §1107 sufficient to con- 
stitute a “pattern of racketeering.” 


FLSA Collective Actions or 
Discrimination Class Actions 
— Potential SOX Civil Liability 
and Criminal Sanctions 

Assume an HR employee of a pub- 
licly traded company reports to her 
supervisor that, due to a company- 
wide policy of not paying employees 
for their 10-minute breaks, em- 
ployees are regularly underpaid in 
violation of the FLSA. In retaliation, 
the supervisor fires the employee. 
Despite a seeming lack of connection 
to fraud against shareholders, this 
action could give rise to civil and 
criminal SOX liability. 

¢ SOX Civil Whistleblower Provi- 
sion — Under §806 of SOX, publicly 
traded companies may not “discharge, 
demote, suspend, threaten, harass or 


Prior to the 
enactment of 
§1107, retaliatory 
discharge did not fall 
within the definition 
of “racketeering” 
and, therefore, 
generally could not 
give rise to a RICO 
action. 


in any other manner discriminate 
against an employee in the terms 
and conditions of employment” be- 
cause of any protected whistleblow- 
ing activity.’ To constitute protected 
activity: 

(1) The action must involve a purported 
violation of a federal law relating to se- 
curities fraud, bank fraud, wire fraud, or 
violation of “any rule or regulation of the 
Securities and Exchange Commission, or 
any provision of [flederal law relating to 
fraud against shareholders”; 

(2) The employee’s belief about the 
purported violation must be objectively 
reasonable; and 

(3) The employee must communicate 
his concern to either a person with su- 
pervisory authority over the employee 
(or other person working for the employer 
who has the authority to investigate, 
discover, or terminate misconduct), the 
federal government or a congressional 
member. 


In the above scenario, the em- 
ployee’s complaint regarding pay 
shortages, although protected under 
the FLSA, would not appear at first 
glance to constitute protected activ- 
ity under SOX because it does not 
implicate a violation of a federal 
law relating to fraud or violation of 
an SEC rule or regulation, or any 
“provision of [flederal law relating 
to fraud against shareholders.” 

Yet, one administrative law judge 
has written that “complaints of 
systemic violations of FLSA might 
reach the necessary magnitude to 
effectively perpetrate a fraud on 
shareholders,” and, therefore, may 
fall within the purview of §806.”° 
The judge noted that §302 of SOX, 


which requires corporate officer cer- 
tification that a financial disclosure 
is accurate and does not contain any 
untrue statement of material fact, 
is “a provision of [f]ederal law relat- 
ing to fraud against shareholders.” 
Conceivably, company-wide systemic 
under compensation of a company’s 
employees could rise to the level of 
materiality such that it could “im- 
permissibly alter the accuracy of its 
financial disclosures mandated by 
SOX.”"' Accordingly, an employee’s 
complaints that such systemic viola- 
tions are occurring and are not being 
accurately reported in the company’s 
financial disclosures could constitute 
protected activity under SOX. 

Two administrative law judges 
have recently addressed similar 
concerns arising out of complaints of 
racial discrimination. One judge has 
suggested that “[plerhaps, the failure 
to disclose a class action lawsuit 
based on systemic racial discrimina- 
tion with the potential to sufficiently 
affect the financial condition of a 
corporation might become the sub- 
ject of a SOX protected activity if 
an individual complained about the 
failure to disclose that situation.”” 
Another judge has noted that a dis- 
closure of company-wide discrimina- 
tion could form the basis of a SOX 
whistleblower claim if the potential 
liability rises to a sufficient level 
of materiality, explaining, “{hlad [a 
discrimination law]suit actually 
been filed, and if [the company] had 
prevented that information from 
reaching its shareholders, and if the 
[clomplainant learned of this omis- 
sion and if he had reported it, then 
he would have engaged in protected 
activity under the [alct.”*’ Thus, 
publicly traded employers must be 
aware that complaints regarding 
systemic discrimination or FLSA 
violations sufficient to give rise to 
class or collective actions may now, 
in certain circumstances, give rise to 
SOX liability. 

e SOX §3(b) Criminal Provision 
— Because there was no complaint 
to a “law enforcement officer,” it does 
not appear that the above scenario 
regarding a complaint of pay short- 
ages would give rise to criminal sanc- 
tions under §1107. However, beyond 


THE FLORIDA BAR JOURNAL/JUNE 2006 87 


4 
H 
{ 
{ 
4 
{ 
j 
1 
4 


§§806 and 1107, another section of 
SOX can be interpreted as expanding 
criminal liability for any retaliatory 
action prohibited by §806, including 
the above collective action scenario, 
regardless of whether the retaliation 
was related to the disclosure of truth- 
ful information to a law enforcement 
officer. 
Section 3(b) provides: 

a violation by any person of thle Sarbanes- 
Oxley] Act ... shall be treated for all pur- 
poses in the same manner as a violation 
of the Securities Exchange Act of 1934 (15 
US.C. 78a et seq.) ... and any such person 
shall be subject to the same penalties, and 


to the same extent, as for a violation of that 
[a]ct or such rules or regulations. 


In turn, the penalty provisions of 
the Exchange Act, 15 U.S.C. §78ff, 
provide for fines up to $1,000,000 and 
10 years in jail for “any person who 
willfully violates any provision of this 
chapter ....” The SEC has jurisdiction 
to enforce this provision. 

Interpreted broadly, §3(b) would 
create potential criminal liability for 
any act that gives rise to civil liability 
under §806’s civil whistleblower provi- 
sions. On November 9, 2004, Senators 
Grassley and Leahy sent a letter 
to SEC Chair William Donaldson 
advising him that they want “aggres- 
sive enforcement to deter retaliation 
against corporate whistleblowers,” 
and asking, “[w]hat is your position 
on whether or not a violation of the 
§806 whistleblower prohibitions can 
generate criminal liability under 
Section 3(d) [sic] of the [a]ct?” In Feb- 
ruary 2005, Donaldson responded to 
the effect that, while §3(b) is a useful 
provision allowing the SEC to enforce 
new laws enacted under SOX, the 
SEC has been guided by the principle 
that its resources can be applied most 
effectively to combat substantive vio- 
lations of the securities laws, thereby 
leaving it to the DOL to investigate 
and prosecute potential §806 whistle- 
blower violations.”* 

Regardless of whether the SEC 
interprets §3(b) as criminalizing 
whistleblower retaliation prohibited 
by §806, it is important to note that all 
§806 complaints are brought to the at- 
tention of the SEC and, therefore, may 
give rise to prosecution for substan- 
tive violations of the securities laws. 
In his response to Senators Grassley 
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and Leahy, Donaldson noted that 
OSHA regulations require the DOL 
to notify the SEC of §806 complaints. 
The SEC and DOL have established 
a system under which such referrals 
are sent directly to the Division of 
Enforcement, and the DOL and SEC 
are considering the need for preparing 
a memorandum of understanding to 
further facilitate coordination. 


Conclusion 

One well-publicized example of 
how a whistleblower claim can give 
rise to both civil RICO claims as well 
as federal investigations by the DOJ 
and SEC is the case of Whitley v. Coca- 
Cola Co., No. 03-CV-1504 (N.D. Ga., 
dismissed Oct. 9, 2003). In Whitley, a 
former manager asserted civil RICO 
and retaliation (but not SOX) claims 
arising from his termination, which he 
alleged occurred in retaliation for his 
reporting that Coke manipulated mar- 
ket tests relating to Frozen Coke. De- 
fendant argued in a motion to dismiss 
that, under Beck v. Prupis, 529 U.S. 494 
(2000), retaliatory discharge was not 
an act of “racketeering.” The civil case 
quickly settled but the allegations led 
to investigations by both the SEC and 
the DOJ. According to a company press 
release, on April 18, 2005, the company 
settled with the SEC, and the DOJ 
decided to close its investigation.” 
Now, in light of the potentially sweep- 
ing scope of SOX’s criminal and civil 
whistleblower protections, employers 
should be aware that civil liability, 
treble damages under RICO, federal 
investigation, and criminal sanctions 
for workplace retaliation could become 
more common place, even in situations 
where the whistleblowing activity 
does not appear to fall within SOX’s 
intended scope. O 


' See 148 Cong. Rec. $1786 (daily ed. 
March 12, 2002) (statement of Senator 
Leahy). 

» See S. Rep. No. 107-146, 107th Cong., 2d 
Sess. 19 (2002); 148 Cong. Rec. S7420 (daily 
ed. July 26, 2002) (statement of Senator 
Leahy). 

’ See, e.g., Minkina v. Affiliated Physi- 
cian’s Group, 2005-SOX-19 (A.L.J. Feb. 
22, 2005) (SOX “was enacted to address 
the specific problem of fraud in the realm 
of publicly traded companies and not the 
resolution of air quality issues, even if there 
is a possibility that poor air quality might 


ultimately result in financial loss”). 

* See 18 U.S.C. §3571. 

5 See Attorney General Memorandum on 
Implementation of the Sarbanes-Oxley Act 
of 2002 (Aug. 1, 2002) (“it is vital that all 
components of the Department of Justice 
... work together to ensure that we take full 
advantage of the provisions of this new law 
to enhance our prosecution of significant 
financial crimes”). 

8 See, e.g., Cole v. United States Dept. of 
Agric., 133 F.3d 803 (11th Cir. 1998) (refer- 
ring to “criminal and civil offenses”); Thorn- 
ton v. United States Dept. of Agriculture, 715 
F.2d 1508, 1512 (11th Cir. 1983) (referring 
to “[b]oth criminal and civil offenses”). 

7 See United States v. Keller, 808 F.2d 34 
(8th Cir. 1986). 

8 18 U.S.C. §1515(a)(4). 

® MacArthur v. San Juan County, 2005 
US. Dist. LEXIS 25235 (D. Utah June 13, 
2005). 

1018 U.S.C. §1961. 

1! See Sedima, S.P.R.L. v. Imrex Co., Inc., 
473 U.S. 479 (1985). 

Td. 

13 Td. 

4 See Beck v. Prupis, 529 U.S. 494 
(2000). 

15 See Miranda v. Ponce Fed. Bank, 948 
F.2d 41, 47 (1st Cir. 1991). 

16 See, e.g., Dooley v. United Techs. Corp., 
1992 US. Dist. LEXIS 8653 (D.D.C. June 
17, 1992). 

17 United States v. Turkette, 452 U.S. 576, 
583 (1981). 

18 Sedima, 473 U.S. at 496 n.14. 

18 U.S.C. §1514A(a). 

»° Harvey v. Safeway, Inc., 2004-SOX-21 
(A.L.J. Feb. 11, 2005). 

dd. 

* Harvey v. Home Depot, Inc., 2004-SOX- 
20 (A.L.J. May 28, 2004). 

*3 Smith v. Hewlett Packard, 2005-SOX-88 
(A.L.J. Jan. 19, 2006). 

*4 See James Hamilton, SEC Responds to 
Senate Letter on Whistleblower Provisions, 
2005-32 SEC Topay ONLINE (CCH) (Feb. 17, 
2005). 

5 See News Release: The Coca-Cola Com- 
pany Comments on SEC Settlement (Apr. 
18, 2005), available at www?2.coca-cola. 
com/presscenter/nr_20050418_corporate_ 
sec_settlement.html; see also SEC Press 
Release: The Coca-Cola Company Settles 
Antifraud and Periodic Reporting Charges 
Relating to Its Failure to Disclose Japanese 
Gallon Pushing (Apr. 18, 2005). 


Jay P. Lechner, a graduate of the 
University of Florida School of Law, is an 
associate with Zinober & McCrea, PA., in 
Tampa, where he represents employers in 
labor and employment matters. 

Paul M. Sisco is a board certified 
criminal trial lawyer at Jung & Sisco in 
Tampa focusing primarily on white collar 
criminal defense. 

This column is submitted on behalf 
of the Labor and Employment Law Sec- 
tion, Frank D. Kitchen, chair, and Frank 
E. Brown, editor. 
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Services 


Attorney Referral Services 


@ A-A-A Attorney Referral Service ~ 
Every month over 13,000 people Call seeking 
a Lawyer due to our Innovative Marketing 
Strategies. Call today - Is your phone ring- 
ing like it used to? 

1-800-733-5342; 1-888-669-4345 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Aviation Consultant 


@ Retired FAA Inspector; experienced 
aircraft accident investigator. In-depth knowl- 
edge of FAA regulations, orders, and policies; 
also, FAA philosophy, tactics, and techniques. 
Conduct accident investigations, case screen- 
ing, research, and serve as expert witness. 
Keating Aviation Consulting, LLC, (502) 
722-9400, Fax: (502) 722-9401, E-mail: 
keatingavconsult @ bellsouth.net. 


Expert Witnesses 


Handwriting 


@ American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 

www.americandocumentexaminers.com. 


@ Forensic Document Examiner/Hand- 
writing Expert: Don Quinn, 101 Century 
21 Drive, Suite 123, Jacksonville, FL 32216, 
(904) 721-3434. Thirty years experience 
in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired 
FDLE Document Examiner. 


a Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
27 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certi- 
fied Planners (AICP). 35+ years Experience in 
testimony regarding Land Use, Comprehen- 
sive Plans, Land Development Codes, Site 
Plans, & Compatibility, Consistency & Com- 
pliance. Solin and Associates, Inc.; (407) 
682-7200; (407) 252-7200 cell; saiplans@ 


Expert Witnesses Continued 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visit us at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral ap- 
praisal for estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William TT. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut. 
com. 


Real Estate Law 


m@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate 
law, “AV” rated, Chair of Dade County Bar 
Ass’n Real Property Committee 1995-2004, 
is available to act as expert witness or con- 
sultant in real property litigation in all Florida 
counties. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 933-2266, fax 
(305) 682-1533. 


Trucking Accidents 


@ Perry L. Ponder, P. E. 18 years involve- 
ment in Trucking Industry. Trailer design expe- 
rience, including FMVSS Underride Guards. 
Certified Accident Reconstructionist. Former 
Professional Driver. Seven Hills Engineer- 
ing: (850) 222-7973, pponder@7he.us. 


@ Attorneys First Insurance, specializ- 
ing in legal malpractice/professionai liability. 
We welcome phone quotes. Sam Cohen, 
2623 McCormick Dr., Suite 105, Clearwa- 
ter, FL 33759, (727) 799-4321, Fax: (727) 
499-6829; e-mail: ATTORNEYSFIRST@ 
AOL.COM. 


Malpractice Insurance 


@ Jason A. Wyman of Advanced Insurance 
is an independent agent who specializes in 
malpractice insurance. Access rates from 
various carriers with one application. (954) 
889-0710; jwyman @advancedins.com. 


_ Stockbroker Fraud 
Mismanagement 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities in- 
dustry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of se- 
curities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


Lawyer Services Rates 
Standard Format — $80 per insertion. Minimum 
of 5 lines. Each additional line is $20. Initial ad 
placement payable in advance. 5-time insertion, 
$400; 10-time insertion, $750. 


Display Format — 

1 Time 5Times 10 Times 
1/6 pg $300 $250 $200 
Wi2pg $250 $225 $200 


KERR & ASSOCIATES 
Court Reporters 


Serving Lake and Seminole County 
1-800-246-1753 


Sanford 
1033 W. 1st Street 
Suite A 
Sanford, Florida 32771 
(407) 330-4700 
Tavares 
614 N. Sinclair Ave. 
Tavares, Florida 32778 
(352) 742-3144 
Fax (352) 742-1244 


Deposition Suites Available 
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Lawyer Services 


_ The Robertson Group ee Miller Engineering 


Construction Law / Trial Practice Michigan 


CONTINGENCY CONSTRUCTION CLAIMS 


www.millerengineering.com 


*Delay Claims *Liens 
i lechanical Engineering 
Contract Disputes Surety Disputes Power Tools and Machine Guarding 
«Bond Claims Defect Claims Guarding and Entanglement Accidents 
Compliance with OSHA/ANSI/ASTM/UL/NFPA 
i i Metalworking, Woodworking, Plastic Molding 
' Experience is the Difference! Warnings, Labels, Instructions and User Manuals 
With five Board Certified Construction Law lawyers, we’re Warnings & Instructions Books by Miller & Lehto (4) 
familiar with the dynamics of the construction process. We know Design of User Manuals & Wamings (ANSI Z535) 
how to actively manage claims and disputes and get them resolved Intemational (ISO) Symbol/Warning Requirements 
in a timely and cost effective manner. Health & Chemical Hazard Warnings 
Consumer Product Safety 
Human Factors and Ergonomics 


For more information, visit our website at www.robertsongroup.org Slips, Falls: Premise - Vehicle - Ladder 


Child, Home Appliances, Power Tools & Electrical 
Vehicles: Auto, Truck, Trailer, Boat, Recreational 


Expert Witness Testimony Auto Crash Data Retrieval System (Vetronix CDR) 
Roadway/Traffic Accident Reconstruction 
For Insurance-Based Litigation ATV, Jet Ski, Snowmobile, Personal Watercraft 
Seat Belts, Air Bags, Restraint Usage/Wamings 
INSURANCE METRICS CORP 
Fires & Explosions: Vapors/Electrical/Chemical 
. : OSHA Material Safety Data Sheets (MSDS) 
Experienced in: Chemical Labeling Requirements (ANSI Z129.1) 
Agent/Actuarial Malpractice, Surplus Lines Groundwater & Environmental Contamination 
Bad Faith, Coverage, Applications, Regulation Chemical & Solid Waste Disposal Warnings 
Damages, Standards of Care, Reinsurance 
4 Construction Trades & Equipment Accidents 
Liability, CGL, WC, Auto, HO, Disability Tractor, Implement, Harvester & Grain Storage 
Health, Life, Annuities, Ins. Agency Valuations Chemicals: Pesticides, Herbicides, Fungicides 
‘s 4 James M. Miller, PE, PhD Mark R. Lehto, PhD 
Bill Hager, President cai 561-995-7429 Bradley T. Cook, PE, BSME 
Former Insurance Commissioner Our 12 other professional staff represent degrees in 
Former Property Casualty CEO Full background at: mechanical, agricultural, chemical, human factors, 
www.expertinsurancewitness.com ergonomics, packaging, law and psychology. 


Services to reduce healthcare liens and Subrogation claims 


for the Plaintiff’sTrial Bar EXPERTS- ALL SPECIALTIES 
, Personal Health Insurance Policies 
\ State and health plans wh 
Medicai OF MEDICAL RECORDS! 
_, © Hospital liens FREE! WRITTEN REPORT IF CASE HAS 
- Provider balance billing disputes FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
WADE YEAKLE P.A. www.wadeyeakle.com to our clients in 22 years. Over 12,500(+) 
Tort & insuran* 2 practice since 1967 Phone: (727) 896-1230 REPEAT Law Firms in 40 states. Preeminent in 
Healthcare specialization since 1990 Fax: (727) 823-8043 U.S. We have the perspicacity to bring you “up 
540 4" Street North Cell: (727) 643-9695 to speed” quickly & refine your presentations. 
St. Petersburg, FL 33701-2302 Email: iInfo@wadeyeakle.com Our specialty is preparing counselors new to this 


arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 


Have you ever wished — you could sit down and talk in complete confidence with 


someone about your law practice—someone whose drinking or drug problem may STRONG testimony for Plaintiff & Defense. 
have been worse than yours; someone who can tell you what drinking/use of drugs CALL US! 
did to his or her practice, family, and health? Or maybe just someone to listen with Health Care Auditors, Inc. 
an understanding heart rather than with judgment and condemnation? 10126 Sorenstam Drive 
Trinity, Florida 34655 

Have you ever thought what a relief it would be, without any cost whatsoever, to be Toll Free 877-390-HCAI1 
able to talk frankly with just such a person—a person who is solving problems just like Facsimile 727-375-7826 
yours and is living happily and usefully? Telephone 727-579-8054 

u can. the Florida Lawyers Assistance, Inc., hotline W 


MEDICAL 
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Expert Construction Consulting 


/\ DELTA. 


Challenging legal issues require seasoned experts. 
¢ Contract Audits / Fraud Investigations 

e Schedule Delay Analysis 

e Construction Defects Investigations 

¢ Termination / Bankruptcy / Surety Bond Claims 


Delta Consulting Group is a national firm with an international reach of professionals 
experienced in construction, engineering, forensic accounting, litigation support—expert 
witness, financial, economics, insurance, surety, real estate and dispute resolution. 


Serving all of Florida (850) 916-7962 www.delta-cgi.com 
- Offices Nationwide - 


If it's a question of 


Safety... 


The answer must be 


Professional 


Engineering, Safety, and 
Security Experts 
(A!l Disciplines) 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


Merit - No Charge (subject to terms) 
CIRCUMVENT THE CAPS ON MEDICAL MALPRACTIC 
_ with in depth medical testimony of physical damages caused by pa 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


‘Directory NOW IS THE TIME 


Lawyer Services 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(U:S., State, Expanded Common Law and Intemet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


FORMS PROCESSING 


FREEDOM 
FOR MORE 
BILLABLE HOURS 


Chapter 7 & 13 
Bankruptcy Petition Processing 
Under New Reform Law 

Best Case Software 
ECF Filing 
FREE YOUR STAFF to work on 
more complex cases! Eliminate all 
time consuming details and let us do 
the work! 


Visit our website at: 
www.bankruptcycoordinator.com 


Email: be@bankruptcycoordinator.com 


Contact Us: 
727-364-6333 
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Bankruptcy Coordinator 
Blumberg Excelsior 
Corporate Creations 
David Linesch 

Dell, Inc. 

Delta Consulting 

East Bay Mortgage 


Empire Corporate 

FastCase 

Florida Lawyers Mutual Cover 3 
Gilsbar 23 


Government Liaison 91 


Great American Ins. 
Harvey E. Morse, P.A. 
Health Care Auditors 


Insurance Metrics 


Int’! Genealogical 

Kerr & Associates 

Lawyers USA 

LexisNexis Cover 2, 14, 33 
Miller Engineering 90 
Med Witness 

Professional Safety 

QLTT International 

Research in Motion 

Ricci, Leopold 

Roetzel & Andress 

Searcy Denney 

Springboard Non-Profit 

The Robertson Group 

University of London 37 
West 25, Cover 4 
Wade Yeakle 90 


\ 
There’s someone here from the President’s Council 
on Physical Fitness, Herb, and he has a warrant. 
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Westlaw’s new RegulationsPlus opens a universe of possibilities. 
For thorough, reliable federal regulatory research, turn to one source: 


RegulationsPlus. Access Westlaw’s new comprehensive index, editorially created 
federal caselaw summaries, integrated federal register, versions, related 


administrative content and all other relevant sources. 


RegulationsPlus, a single comprehensive source for researching the Code of 


Federal Regulations. Complete your research quicker and with total confidence. 


To experience RegulationsPlus, visit west.thomson.com/westlaw/regulationsplus 
or call 1-800-762-5272 today. 
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